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MICHAEL PERRY'S FUNCTIONAL
JUSTIFICATION FOR JUDICIAL ACTIVISM
Raoul Berger*
INTRODUCTION

Professor Michael Perry's study of judicial review' is an important, wide-ranging examination of judicial "constitutional policymaking," the legitimacy of which is the "central problem of contemporary
constitutional theory."'2 His is the most thoroughgoing attempt to lay a
foundation for the Supreme Court's exercise of extraconstitutional
power. Such is its wealth of ideas that it would require a booklength
review to take account of all of them.
The two opposing interpretive doctrines are painstakingly surveyed: "Interpretivism" which confines the Court to values embodied
by the Framers in the Constitution, and "noninterpretivism" whereunder the Court draws on extraconstitutional sources, supplanting the
choices of electorally accountable policymakers, and even of the Framers themselves with its own values.3 "[O]f course," Perry writes, "the
Court does perceive noninterpretive review to be of suspect legitimacy." 4 As Robert Bork wrote in a similar context, "[i]t should give
theorists of the open-ended constitution pause . . .that not even the
most activist courts have ever grounded their claims for legitimacy" on
such arguments.' For the argument for noninterpretivism is fundamentally flawed-it is countermajoritarian, hence "the recurring embarrassment of the noninterpretivists: majoritarian democracy is, they
know, the core of our entire system," not melted by what Lawrence

A.B., University of Cincinnati (1932); J.D., Northwestern University (1935); LL.M.,
Harvard University (1938); LL.D., University of Cincinnati (1975); LL.D., University of Michigan (1978).
1. M. PERRY, THE CONSTITUTION, THE COURTS, AND HUMAN RIGHTS (1982) [hereinafter
cited as M. PERRY]. See Perry, Interpretivism,Freedom of Expression, and Equal Protection, 42
OHIO ST. L.J. 261 (1981)(hereinafter cited as Perry, Interpretivism]; Perry, Noninterpretive Review in Human Rights Cases: A Functional Justification,56 N.Y.U. L. REv. 278 (1981) [hereinafter cited as Perry, FunctionalJustification].
2. M. PERRY, supra note 1, at 6.
3. Id. at 10-11.
4. Id. at 140. The practice has "for so long been of suspect legitimacy." Id. at 164. See also
C. MILLER. THE SUPREME COURT AND THE USES OF HISTORY 169 (1969).
5. M. PERRY, supra note 1, at 178 n.77.
6. Id. at 36, 125. Jefferson wrote Madison, December 20, 1787, "it is my principle that the
will of the Majority should always prevail." A. MASON, THE STATES RIGHTS DEBATE: ANTIFEDERALISM AND THE CONSTITUTION 169 (1964).
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Sager terms "bolts of moral prophesy."'
Virtually the first activist apologist to face up unflinchingly to the
adverse historical facts, Perry concluded that "the legislative history of
the fourteenth amendment clearly discloses that the framers did not
mean for the amendment to have any effect on segregated public
schooling or on segregation generally," nor to incorporate the Bill of
Rights." In reading "the principle of the equality of races" into the
amendment, Perry continues, "the Court does not enforce a value judgment the framers made but, instead, makes and enforces a value judgment of its own." 9 And he declares, "[t]here is no plausible textual or
historical justification for constitutional policymaking by the judiciary-no way to avoid the conclusion that noninterpretive review . . .
cannot be justified by reference either to the text or to the intentions of
the framers of the Constitution."10 Because "we are committed . . . to
the . . .principle that such policymaking shall be constrained by the
value judgments the framers constitutionalized," ' it follows that the
judicial intrusion into "constitutional policymaking" violates both that
commitment and the Constitution. The stakes are high-"very high indeed"-Perry underscores: "since . . . there is neither a textual nor a
historical justification . . . for noninterpretive review in human rights
cases, ["unless there is a functional justification"] virtually all of constitutional doctrine regarding human rights fashioned by the Supreme
Court in this century must be adjudged illegitimate."' 2 Interpretivism,

7. Sager. Rights Skepticism and Process-Based Responses, 56 N.Y.U. L. REV. 417, 420
n.6 (1981). Perry conceives of the judicial role as prophetic. See infra text accompanying notes
43-46.
8. M. PERRY, supra note 1, at 66-67. See id. at 63, 177 n.72. For evidence supporting this
statement, see infra Appendix, where Perry's remarks about contraconstitutional policymaking are
also discussed.
9. M. PERRY, supra note 1,at 67. Justice Harlan stated, "when, in the name of constitutional interpretation, the Court adds something to the Constitution that was deliberately excluded
from it, the Court in reality substitutes its view of what should be so for the amending process."
Reynolds v. Sims, 377 U.S. 533, 625 (1964) (Harlan, J., dissenting).
10. M. PERRY, supra note 1, at 24.
II. Id.
12. M. PERRY, supra note 1, at 91-92. It is "virtually impossible to justify the Court's
actions [inproviding vigorous protection for constitutional rights of minorities] on the ground that
it is doing no more than 'finding' the law of the Constitution and fulfilling the intentions of its
framers." J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS 137 (1980).
Terrance Sandalow emphasizes the difference between "two quite different problems" - (I) "the
protection of individual and minority rights," and (2) "the definition of the rights that individuals
and minorities should have." He questions "what mandate courts can claim for exercising power
to determine what the rights of individuals and minorities should be, especially since decisions
regarding those rights will have an important impact upon the interests of others." Sandalow, The
Distrust of Politics, 56 N.Y.U. L. REV. 446, 460 (1981)(emphasis added). See also Berger, Paul
Brest's Brieffor an Imperial Judiciary, 40 MD.L. REV. 1, 18-22 (1981).
Perry considers that "[i]n adjudicating a person's claim that government has violated
his
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he considers, is discredited because its implications are "so severe," requiring the conclusion that the 1954 desegregation decision "is illegitimate too,"' 3 thereby suggesting that an undesirable result is unconstitutional. These facts, rarely if ever acknowledged by activists,14 have
sent them scrambling for alternative theories that will justify the judicial creation of one or another desired right,1 never mind that the bulk
of the people, as in the case of school prayer, pornography, death penalties, or busing, are of a contrary mind.'
Paul Brest, who now acknowledges that "[f]undamental rights adjudication is open to criticisms that it is not authorized and not guided
by the text and original history of the Constitution,"' " recently ex-

human rights--which is really a claim about what human rights he ought to be deemed to
have--the Court, when no value judgment constitutionalized by the framers is determinative...
assumes a prophetic stance, opposing itself to established conventions." M. PERRY, supra note 1,
at 111-12 (emphasis added). Lawrence Sager adds, "[albsent a cognizable body of rights, the
justification for judicial review is all but conclusively dissipated." Sager supra note 7, at 420.
Gary Leedes also considers that there are no extraconstitutional minority rights. Leedes, The Supreme Court Mess, 57 TEX. L. REV. 1361, 1385 (1979).
13. M. PERRY, supra note 1, at 66.
14. "In contrast to the profusion of articles supporting fundamental rights adjudication, the
scholarly literature contains relatively few unsympathetic analyses." Brest, The Fundamental
Rights Controversy: The Essential Contradictionsof Normative Constitutional Scholarship, 90
YALE L.J. 1063, 1067 (1981) [hereinafter cited as Brest, Fundamental Rights].
15. See Constitutional Adjudication and Democratic Theory. 56 N.Y.U. L. REV. 259
(1981); Judicial Review Versus Democracy, 42 OHIO ST. L.J. 1 (1981).
Activists, Henry Monaghan observes, "outdo one another in urging the imposition of constitutional constraints on the basis of 'rights' whose origins cannot be traced to either the constitutional
text or the structure it creates." Monaghan, Our Perfect Constitution. 56 N.Y.U. L. REV. 353,
354 (1981). Mark Tushnet considers that the academicians seek to erect a facade of rationality
for the Court's decisions. Tushnet, Truth, Justice, and the American Way: An Interpretation of
Public Law Scholarship in the Seventies. 57 TEX. L. REV. 1307, 1325 (1979). Frank Michelman
notes the current "penchant for rationalizing and elaborating 'the Constitution' according to contemporaneously appealing moral and political values or principles." Michelman, Constancy to an
Ideal Object, 56 N.Y.U. L. REV. 406, 407 (1981). Perry remarks that "[allthough there are many
noninterpretivists, examples of noninterpretivist constitutional theory are hard to come by because
few noninterpretivists have developed a supporting constitutional theory." Perry, FunctionalJustification, supra note 1, at 280 n.8.
16. Louis Jaffe stated it is overwhelmingly the case that "the 'public conscience' does not
support the claim of constitutional protection for 'obscenity.' " Jaffe, The Court Debated-Another View. in THE SUPREME COURT UNDER EARL WARREN 199, 205 (L. Levy ed.
1972). Appraising the situation in the Fall of 1975, Derrick Bell, a black academician, stated that
"[tloday, opposition to desegregation is, if anything, greater than it was in 1954." Bell, The Burden of Brown on Blacks: History-Based Observations on a Landmark Decision. 7 N.C. CENT.
L.J. 25, 25 (1979). Assistant Attorney General William Bradford Reynolds, the head of the Justice Department's Civil Rights Division, stated before the American Bar Association that
"mandatory busing has generally produced racial isolation on a broader scale." N.Y. Times, Aug.
10, 1982, at B- I, col. 4. The exodus of whites to the suburbs is well-known.
17. Brest, Fundamental Rights. supra note 14, at 1087. When I made the point in Government by Judiciary, Brest's excoriating review lined me up with "racists" and condemned my
"wrong conclusion." Brest, Berger v. Brown et al.. N.Y. Times, Dec. II, 1977, § 7 (Book Review),
at 10, col. 3. Brest proved his recent affirmation that most activist writings about judicial review
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amined "seven representative scholars who favor one or another form
of fundamental rights adjudication" 1 8 and found that they espouse different theories revolving around different concepts and sources of
"morals." Brest concluded that even if
general principles can be found in social consensus or derived by moral
reasoning, the application of those principles is highly indeterminate and
subject to manipulation. The point is partly illustrated by disagreements
among theorists employing essentially the same methodology. . . . Even
when the scholars are in substantial agreement, however, their conclusions are not obviously determined by their sources and methods. 1
Brest is suggesting that these conclusions are derived from the scholars'
particular predilections. Perry's "functional justification" presents still
another moral theory to clarify extraconstitutional power. But his rejection of equivocation and his penetrating criticism of other activist
"moral" theories entitles his views to special consideration.
Like Perry, I concluded in Government by Judiciary that there is
no textual or historical justification for constitutional policymaking by
the judiciary. Time and again, however, Perry casts doubt on the reasoning that led me to that conclusion. He notices, for example, that
many scholars, himself included, accept "Berger's history-though not
necessarily the constitutional theory [based on historical facts] Berger
marries to that history";2 0 he questions my deductions from the history
of judicial review. His dispassionate concurrence in my conclusion that
the fourteenth amendment was narrow in scope may suggest that his
rejection of my judicial review analysis must be well-founded, even
though it undermines his own conclusion that constitutional policymaking by the judiciary finds no warrant in the Constitution. The legitimacy of such policymaking is so vital as to justify an attempt to set the
record straight.
OF CLASHING COMMITMENTS

"We . . . are philosophically [and historically] committed," Perry
notes, "to the . . . principle that . . . policymaking-. . . [meaning]

are mere advocacy to advance pet causes. See infra text accompanying note 91.
18. Brest, Fundamental Rights, supra note 14, at 1067.
19. Id. at 1089. For a jungle of such theorizing, see supra note 15. For a summary of the
theorizing, see Monaghan, supra note IS, at 358-60. The philosopher Thomas Nagel reminded the
New York University symposiasts that the Court's "function is only to say what the law is...
and . . . constitutional interpretation is not coextensive with moral philosophy." Nagel, The Supreme Court and PoliticalPhilosophy, 56 N.Y.U. L. REV. 519, 522 (1981). Holmes earlier stated
that "nothing but confusion of thought can result from assuming that the rights of men in a moral
sense are equally rights in the sense of the Constitution and the law." O.W. HOLMES, The Path of
the Law. in COLLECTED LEGAL PAPERS 167, 171-72 (1920).
20. M. PERRY, supra note I, at 192 n.23.
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which values among competing values shall prevail . . .-- ought to be

subject to control by persons accountable to the electorate. '2' Perry
designates this principle "electorally accountable policymaking," preferring that designation to "democracy,"22 which he defines as "rule by
the people," i.e., "public policies are determined either . . . by vote of
the electorate or [by their elected representatives,] . . . in which a plu-

rality is determinative. ' 2' This principle is "axiomatic; it is judicial review, not that principle, that requires justification."2 ' He proposes to
defend judicial constitutional policymaking on functional grounds as
"consistent with the principle of electorally accountable policymaking,"' 5 the failure of which admittedly would, given his overriding commitment to "(a fierce) judicial activism,"' 2 6 impel him to question the
democratic axiom. In the clutch, therefore, democracy must yield to
judicial rule. This springs from his high-minded idealism, as demonstrated by his devotion to both Matthew's injunction to feed the hungry
and give drink to the thirsty,2 ' and to the counsel of the Jewish philosopher, Abraham Heschel, to "plead for the helpless

. . .

those who are

too weak to plead their own cause."'2 8 Perry looks to the Court to fashion the "human rights" that the majority of the people are unwilling to
grant.2 ' Like the pull of the magnetic North Pole on the needle of a
compass, this passionate commitment causes him repeatedly, in my
judgment, to swerve off course.
A word about the "human rights" which are at the heart of
Perry's concerns; they are not rights embodied in the Constitution, but
were largely fashioned by the Supreme Court in the "past quarter of a
century."30 "Human rights," in Perry's view, "are rights the individual
has--or.

. .

ought to have-against government." ' There is "no con-

21. Id. at 9 (footnote omitted).
22. Id. at 4.
23. Id. (quoting J. PENNOCK, DEMOCRATIC POLITICAL THEORY 7 (1979)).
24. Id. at 9 (footnote omitted).
25. Id. at 10 n.0.
26. Id. at 138.
27. Id. at epigraph.
28. Id. at 146 (quoting A. Heschel, The Prophets).
29. "[T]he whole issue of segregation came to the courts because the other parts of government, and certainly our private society, were unwilling to face it." Id. at 112 n.91 (quoting
Kluger, quoted in Race Against Time: School Desegregation. OPTIoNs IN EDUCATION, a
coproduction of National Public Radio and the Institute for Educational Leadership at George
Washington University, program no. 252, transcript at 4 (1980)). See also A. Cox, THE ROLE OF
THE SUPREME COURT IN AMERICAN GOVERNMENT

35 (1976).

30. M. PERRY, supra note 1, at 139. Perry understands Lawrence Sager to believe that a
rights skeptic is "one who doubts that very much modern constitutional doctrine regarding human
rights can be grounded in the written Constitution." Id. at x n.f.
31. Id. at 164 (emphasis added).
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sensus," Perry acknowledges, as to such rights;32 indeed the Court's
position has been "widely and hotly disputed."' 3 Nor did the Framers
contemplate that the Court "should assume a policymaking role with
respect to human rights."3' 4 Robert Bork considers that the Framers did
not "delegate to judges the function of creating new rights by the
method of moral philosophy," and "most activist courts have [n]ever
grounded their claims for legitimacy" on such arguments. 36 Or as
Henry Monaghan put it: "[N]o satisfactory evidence exists to show
that judicial development of a lex non scripta reflects the purpose of
either the drafters or ratifiers of the eighteenth-century Constitution or
of the Civil War Amendments. '3 6 Perry posits that "[tihe function of
noninterpretive review in human rights cases. . . is. . . deciding what
rights, beyond those specified by the framers, individuals should and
shall have against government.13 7 James Bradley Thayer, a seminal
constitutional scholar, stated that the Court "cannot rightly attempt to
protect the people by undertaking a function not its own." '3' Perry recognizes the claim that the judiciary cannot purport "to maintain the
democratic process when it compels the majority to grant to a minority
some benefit which the majority has chosen to deny to that minority." 3 9
Aware that the nation is committed to the principle that policymaking "ought to be subject to control by persons accountable to the
electorate,"" 0 as life-tenured judges are not, Perry locates a "reservoir

32. Id. at 79.
33. Id. at 37.
34. Id. at 92. Henry Monaghan is "unable to believe that . . . the framers . . . (of the
fourteenth amendment) intended the courts . . . to weave the tapestry of federally protected
rights against state government." Id. at 70 (quoting Monaghan, The Constitution Goes to
Harvard, 13 HARv. C.R.-C.L. L. REV. 117, 127-28 (1978)). See also id. at 130 n.172 (quoting
Sandalow, Judicial Protection, infra note 53, at 1181); J. CHOPER, supra note 12, at 137.
35. M. PERRY, supra note I. at 178 n.77 (quoting Bork, The Impossibility of Finding Welfare Rights in the Constitution, 1979 WASH. U.L.Q. 695, 697-98).
36. Id. at 200 n.75 (quoting Monaghan, Professor Jones and the Constitution, 4 VT. L.
REv. 87, 91 (1979)).
37. Id. at 93 (emphasis added).

38.

Id. at 175 n.58 (quoting J. THAYER, JOHN MARSHALL 109-10 (1901)).

39.
40.

Id. at 84.
Id. at 9. In Federalist No. 52, the author wrote of the need for the "immediate depen-

dence" of the House of Representatives on the people, that "[firequent elections are unquestionably the only policy by which this dependence and sympathy can be effectually secured." THE
FEDERALIST No. 52, at 343 (Mod. Libr. ed. 1937). Robert G. McCloskey perceived a basic incon-

sistency: "Popular sovereignty suggests will; fundamental law suggests limit," and concluded that
most Americans held "the two [contradictory) ideas side by side." He dismissed as "logical sleight

of hand" the argument that the two doctrines were "fused in the Constitution, which was a popularly willed limitation." M. PERRY, supra note 1, at 139 (quoting R. MCCLOSKEY, THE AMERICAN SUPREME COURT 12-13 (1960)).

Whether Americans entertain one notion or the other is

purely speculative. For my part. I believe, with Robert Bork, that "[s]ociety consent[ed] to be
ruled undemocratically within defined areas by certain enduring principles believed to be stated in,
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of decisional norms for human rights cases" in what he calls the
"American ['religious'] self-understanding.""' He does not use "the
word [religious] in any. . . theistic. . . sense,'" but rather to encapsulate the American self-conceived "special responsibility . . . to realize . . . a 'higher law,' ,,,s to be "a beacon to the world, an American
Israel." The American people "still value, even as they resist, prophecy-. . . [in present-day terms,] 'moral leadership' ,,48 and the "function of noninterpretive review in human rights cases is prophetic," to
fulfill the American commitment "to the notion of moral evolution."'4
A "beacon to the world" recalls the Jews' complacent notion that they
were a "chosen people";' 7 but one may doubt that today the Americans

and placed beyond the reach of majorities by, the Constitution." Bork, Neutral Principles and
Some First Amendment Problems, 47 IND. L.J. 1, 3 (1971). In voluntarily ceding some rights to
the minority and in "limiting" its own, the majority exercised "will."
41. M. PERRY, supra note i, at 97.
42. Id. (footnote omitted). Nevertheless Perry quotes Robert Bellah's concern "that
America be a society as perfectly in accord with the will of God as men can make it ..
." Id. at
98 (quoting Bellah, Civil Religion in America, 96 DAEDALUS 1, 18 (1967)). Bellah defines "civil
religion" as "that religious dimension, found I think in the life of every people, through which it
interprets its historical experience in the light of transcendent reality." Id. at 207 n.32 (quoting
Bellah, American Civil Religion in the 1970's. ANGLICAN THEOLOGICAL REVIEW, Supp. Ser. No.
I, July 1973, at 8, 10).
43. Id. at 97 (footnote omitted).
44. Id. at 98 (footnote omitted). Perry quotes Mark Tushnet's interpretation of Ely's view
"that society does not agree about anything to a degree substantial enough to enable one to rely
upon social agreement as the basis for a theory." Id. at 202 n.106 (quoting Tushnet, Darkness on
the Edge of Town: The Contributionsof John Hart Ely to ConstitutionalTheory, 89 YALE L.J.
1037, 1047 (1980)).
45. Id. at 98.
46. Id. at 98-99 (footnote omitted). Although Archibald Cox considers that constitutional
adjudication depends on the assumption that "[tlhe Court must know us better than we know
ourselves," sometimes being "the voice of the spirit, reminding us of our better selves," he cautions that "the roots of its decisions must already be in the nation. The aspirations voiced by the
Court must be those the community is willing not only to avow but in the end to live by." Id. at

223, n.220 (quoting A. Cox, THE ROLE OF THE SUPREME COURT IN AMERICAN GOVERNMENT
117-18 (1976)). See also B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 141 (1921). That
cannot be said of the school prayer, busing, and death penalty decisions which have encountered
popular hostility.
Perry suggests, "[p]erhaps we should say, with Kent Greenawalt, that in their constitutional
policymaking, courts should give [some] weight. . . 'to the stable underlying moral sentiments of
the community.'" But he views the issue as "somewhat academic . . . precisely because Supreme
Court justices, and judges generally . . . tend to be more or less conventional members of the
class that comprises legislators and other policymaking officials." M. PERRY, supra note 1, at 124
(footnotes omitted). On the other hand, he states that "the Court assumes a prophetic stance,
opposing itself to established conventions." Id. at 112. Over long periods Justices have flouted
conventional "morality," examples of which can be found in cases involving minimum wages and
hours, pornography, school prayer and death penalties.
47. An example of such complacency is Robert Bellah's (upon whom Perry heavily relies)
remark that the "symbolism [of Lincoln's Gettysburg Address]('those who here gave their lives,
that the nation might live') is Christian." M. PERRY, supra note 1, at 207 n.32 (quoting Bellah,
Civil Religion in America, 96 DAEDALUS 1, 10 (1967)). Bellah overlooked the fact that 1500
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consider themselves "an American Israel." Be that as it may,
"[ilnvariably," Perry writes, "a people, even a chosen people, fail in
their responsibility and need to be called to judgment-provisional
judgment-in the here and now. That is the task of prophecy,"'8 which
falls to the Court. Who appointed the Justices to serve as prophets, to
divine the scope of our "religious commitment" and, passing beyond
"moral leadership," to coerce the people to obey their dictates? "" Perry
perceives the problem:
In searching out and enforcing an evolving societal morality, even
assuming such a thing exists, indisputably the judiciary would be
involved in creatively shaping-not passively discovering and applying-fundamental law, and it is as plain as such things can ever
be that the Framers did not mean for the judiciary to undertake
such a function.50
No matter. "Over time," Perry states, "the practice of noninterpretive review has evolved as a way of remedying what would otherwise
be a serious defect in American government-the absence of any policymaking institution that regularly deals with fundamental politicalmoral problems other than by mechanical reference to established
moral conventions"-and it represents "the institutionalization of
prophecy," 5 1 "a creature of political evolution."52 This "evolution" is a
delicate way of describing how the Court conferred power on itself by a
series of arrogations, which are not legitimated by repetition."

years earlier, 300 Spartans, withstanding Xerxes' army at Thermopylae, gave up their lives that
Sparta might live. W. DURANT, THE LIFE OF GREECE 116, 140 (1939). Ruskin said of their epitaph - "Go stranger, and tell the Lacedemonians that we lie here in obedience to their laws,"
id.-"that it was the noblest group of words ever uttered by man." J. BARTLETr, FAMILIAR QUOTATIONS 961 n.1 (11th ed. 1940).
48. M. PERRY, supra note 1,at 98.
49. Id. at 125.
50. Perry, Interpretivism. supra note 1,at 268 (emphasis in original and added).
51. M. PERRY, supra note I, at 101.
52. Id. at 141. Alexander Bickel looked to judges to extract " 'fundamental presuppositions'
from . . .the evolving morality of our tradition," but despairing of "parsing the inexpressible,"
took refuge in Justice Frankfurter's explanation that the Justices "must have antennae registering
feelings and judgment beyond logical, let alone quantitative, proof." Id. at 222 n.219 (quoting A.
BICKEL, THE LEAST DANGEROUS BRANCH 236, 239 (1962)). This may seem like prophetic power,
but for me it resembles the forked stick dowsers use in search of water.
53. Terrance Sandalow observes that "the evolving content of constitutional law is not controlled, or even significantly guided, by the Constitution, understood as an historical document,"
M. PERRY, supra note 1, at 172 n.16 (quoting Sandalow, Judicial Protection of Minorities, 75
MICH. L. REV. 1162, 1183 (1977) (hereinafter cited as Sandalow, Judicial Protectionl (i.e.,
stripped of judicial barnacles)). The limits on judicial discretion, he considers, "are not' those
imposed by the language and pre-adoption history of the Constitution," but the "limits, so far as
they exist, are those that have developed over time in the ongoing process of valuation that occurs
in the name of the Constitution." M. PERRY, supra note I, at 124 n.*(quoting Sandalow, Constitutional Interpretation, 79 MICH. L. REV. 1033, 1054 (1981)). More plainly, the Court itself has
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A word about Perry's "reservoir" of "higher law." Earlier he
wrote that "[tihe historical record simply does not support the proposition that the Framers constitutionalized natural law," the notion, to
borrow from Robert Cover, "that out beyond [a constitution] lay a
higher law." 55 Perry stamped as "fanciful" the argument that the
Framers intended the judiciary to substitute "for the outmoded idea of
natural law the modern idea of an evolving societal morality."" In locating his "reservoir of decisional norms ' 57 outside the Constitution,
Perry therefore would legitimate the judicial arrogation of power that
was withheld. Then too, he dismisses the "romantic notion that 'tradition' .
can serve as a source of decisional" norms" because "the socalled American tradition . . . is severely fragmented." 5 9 Likewise, he

rejects a "contemporary 'consensus,' in the sense of 'basic shared national values' or 'conventional morality'"60 as a source of decisional
norms.
Just as there is no singular American tradition sufficiently determinate to
be of help to the Court in resolving particular human rights conflicts...
so too there are no consensual values sufficiently determinate . . . and
the values that do enjoy significant support are, in our pluralist culture,
fragmented and point in many different directions."
If there is no single predominant American tradition, no "determinate"
consensus, how can one find a monolithic "religious sense"? We are

entitled to ask Perry, as he asked Ely,
[i]f there is no such consensus [or unified 'religious sense'], by what right
does the judiciary impose its particular conception of the ideally functioning democratic process on the political community-that is, by what
right does the judiciary substitute its particular conception for the conception of the people's electorally accountable representatives?"

Surely individual "human rights" weigh no more heavily on the scales
than the medium on which all our rights and our very democratic society depend-namely, the political process.'s Perry justly maintains that
enlarged its powers "in the name of the Constitution." Self-drawn limits are no limits at all.
54. Perry, Interpretivism, supra note 1, at 267.
55. R. COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL PROCESS 29 (1975).
56. Perry, Interpretlvism, supra note 1, at 268.
57. M. PERRY, supra note 1, at 93.
58. Id. at 94.
59. Id. at 93.
60. Id. at 94 (footnotes omitted).
61. Id. (footnote omitted).
62. Id. at 80.
63. Perry remarks, "one searches in vain through Ely's argument for a single reason why
the people should not be able to choose, through their representatives, their own conception of the
ideally functioning democratic process." Id. at 82 (footnote omitted).
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"[t]here is no coherent rationale to explain why noninterpretive review
with respect to processes of government is any more legitimate than
with respect to substantive due process." ' It is equally true that
noninterpretive review under the umbrella of "moral evolution" stands
no higher than review of "process" or of "substantive due process." The
alleged "commitment to moral evolution" is even less "determinate,"
more inchoate, than an American "tradition" or "consensus." One can
identify a "tradition" or several traditions, perhaps a "consensus," but
a commitment to "moral evolution" calls for the gift of "prophecy," of
forecasting an unforeseeable future. The undertaking is open to Perry's
objection that "the Court is fabricating, by defining tradition and consensus [or 'moral evolution']." "[T]radition and consensus," Perry says,
"serve as little more than rhetorical points of departure, and quite malleable points at that.""'
Perry considers "moral evolution, which requires ongoing, vigorous
reevaluation of established moral conventions, .

.

. to enable the Amer-

ican polity to live out its commitment to an ever-deepening moral understanding," an "indispensable function" that reconciles our commitment "to policymaking that is subject to control by electorally
accountable persons" with our commitment to see and "live beyond,
the imperfections of whatever happens at the moment to be the established moral conventions," 66 "seemingly irreconcilable, commitments. '6 7 Noninterpretive review, he continues, "has enabled us to
maintain a tolerable accommodation between, first, our democratic
commitment and, second, the possibility that there may indeed be right
answers-discoverable right answers-to fundamental political-moral
problems," a possibility to which "we should be open. "68

64. Perry, Functional Justification. supra note 1,at 319 (footnote omitted).
65. M. PERRY, supra note 1, at 96. Perry himself joins in questioning, "whether the Court is
as competent as Congress to divine the character of that tradition and consensus." Id. at 205 n.20.
I would equally question the special competence of the Court in matters of religious-moral
evaluation.
66. Id. at 100-01.
67. Id. at 102. Bickel observed that "[a]nalytically, supreme judicial autonomy is not easily
reconciled with any theory of political democracy," and he came to doubt "that judicial
supremacy can work and is tolerable in broad areas of social policy." A. BICKEL, THE SUPREME
COURT AND THE IDEA OF PROGRESS 112, 99 (1978).
68. M. PERRY, supra note 1, at 102. Perry suggests that "the framers of the ninth amendment, given the language they employed, seem to have believed that there are indeed right answers to questions concerning human rights, answers beyond those which they themselves prof.
fered in the other provisions of the Bill of Rights." Id. at 210 n.79. That language-"The
enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people"-to my mind, sheds no light whatsoever on "right answers." The
people simply "retain" unenumerated rights which they can assert by amendment or other appropriate act, thus reserving the function of finding "right answers" to themselves. Certainly no grant
of judicial power to find right answers can be distilled from a limitation on power. Madison ex-
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Not that "the judiciary has given answers to which there is a 'consensus' among the American people. The moral sensibilities of the pluralistic American polity typically lag behind, and are more fragmented
than, the developing insights of moral philosophy and theology."' 9 Although Perry does not "pretend to defend the claim that there are right
answers," 70 he maintains that "answers to human rights questions are
right (or not) independently of what a majority of Americans happen
to believe, either in the short-term or in the long-term.17 1 Given a
doubt that there "are right answers," there is no basis for overriding
the beliefs of the people, the less since Perry affirms that "a necessary
but not sufficient condition of a successful defense of constitutional
policymaking by the judiciary in human rights cases is that there be
right answers to political-moral questions. . .. [I]f there are not right
answers, one cannot justify constitutional policymaking in human

rights cases. .... ,,72

With his usual candor, Perry acknowledges that "[t]he Court is a
fallible institution. It is capable of giving false prophecy. If the Court
can serve as an instrument of moral growth, it can also serve as an
instrument of moral retardation," as in "Dred Scott v. Sanford and
Lochner v. New York- decisions now virtually universally rejected on
sound political-moral grounds."7 But he exorcises the specter of Dred

plained that "the great object in view is to limit and qualify the powers of Government, by excepting out of the grant of power those cases in which the Government ought not to act, or-to act
only in a particular mode." I AiAu OF CONG. 437 (J. Gales & W. Seaton eds. 1836; print with
running title "History of Congress"). See also Berger, The Ninth Amendment. 66 CORNELL L.
REV. 1 (1980).
69. M. PERRY, supra note 1, at 118.
70. Id. at x.
71. Id. at 1i1. The philosopher Sidney Hook decries those "who know what the basic
human need should be, who know not only what those needs are but what they require better than
those who have them or should have them." S. HOOK, PHILOSOPHY AND PUBLIC POLICY 28
(1980). Noel Annan, Vice Chancellor of the University of London, rejects the theory that governments "can identify what people would really want were they enlightened . . . and understood
fully what was needed to promote a good, just and satisfying society. For if it is true . . . then
surely the state is justified in ignoring what ordinary people desire or detest [e.g., death penalties]." Annan, Introduction in ISAIAH BERUN, PERSONAL IMPRESSIONS xvii (1981).
Activists by no means concur with Perry. G.E. White considers that "a Justice should reach
for arguments which make use of reasons that appeal to deeply embedded cultural values." M.
PERRY, supra note 1, at 95 (quoting G.E. WHITE, PATTERNS OF AMERICAN LEGAL THOUGHT 155
(1978)). Owen Fiss observes that the judge may "not. . . express his. . . personal beliefs. . . as
to what is right or just." M. PERRY, supra note 1, at 123 (quoting Fiss, The Supreme Court, 1978
Term-Foreword: The Forms of Justice, 93 HARV. L. REV. 1, 12-13 (1979))(footnote omitted).
See also A. Cox, supra note 46. Cardozo wrote that a judge "is not a knight-errant, roaming at
will in pursuit of his own ideal of beauty or goodness. He is to draw his inspiration from consecrated principles." M. PERRY, supra note 1, at 216 n.144 (quoting B. CARDOZO, THE NATURE
OF THE JUDICIAL PROCESS 141 (1921)).
72. M. PERRY, supra note 1, at ix-x (footnote omitted) (emphasis added).
73. Id. at 115 (footnotes omitted). But Lochner, Perry remarks, was not, "by conventional
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Scott and Lochner because, relying on Bickel, evaluation of noninterpretive review "must proceed principally by reference to how such review has worked . . . 'in our own time.' "'I This merely expresses a

measures of the time, eccentric." Id. at 125. It exhibits the Court, however, as the handmaiden of
the moneyed interests, not as the prophet of "moral evolution." In Lochner v. New York, 198 U.S.
45 (1905), the Court invalidated a statute that limited working hours in a bakery to 10 hours
daily and 60 hours weekly, branding it with grim sophistry as an interference with a baker's right
to work longer hours under "liberty of contract." By that slogan was meant "the freedom of
employers to drive hard bargains with those seeking employment." E. CoRWIN, THE DOCTRINE OF
JUDICIAL REVIEW: ITS LEGAL AND HISTORICAL BASIS, AND OTHER ESSAYS 79, 80 (P. Smith ed.
1963).
In defending an activist Court, Jan Deutsch argues that Lochner afforded our society "an
opportunity for 'sober second thought' concerning measures that challenge, in some significant
way. . . deep-rooted social beliefs. . . [e.g., child labor laws]." Deutsch, Neutrality, Legitimacy,
and the Supreme Court: Some Intersections Between Law and Political Science, 20 STAN. L.
REV. 169, 231-32 (1968). That enforced "opportunity" stretched for about four decades, and the
"deep-rooted social beliefs"--Social Darwinism-were those of the owning classes, not the people,
as the many wage and hour laws attest.
Ely does not "think Lochner and Roe [v. Wade] can be distinguished .
[..
IT]hey are
equally illegitimate uses of the Court's power." ConstitutionalAdjudication and Democratic Theory, 56 N.Y.U. L. REV. 259, 532 (1981)(remarks of Professor Ely). Perry, on the other hand,
would defend "the mode of review that generated the results in both those cases." Id. at 531
(remarks of Professor Perry). Henry Monaghan comments that if "you can't distinguish Lochner
from Roe, that might tell you something about the legitimacy of noninterpretivist modes of reasoning about the Constitution." Id. at 533 (remarks of Professor Monaghan). What it also exhibits is the lengths to which activists will go to defend their social gains. Compare their attack on
congressional control of jurisdiction, which Perry dismisses as "attacks, by those enthusiastic
about the modern Court's activist workproduct-on noninterpretive review." M. PERRY, supra
note i, at 138. Such "attacks" are cut from the same cloth as the activist's embrace of Lochner.
Brest, however, considers that "Lochner remains an embarrassment for proponents of fundamental
rights adjudication and cause for skepticism about the practice." Brest, Fundamental Rights,
supra note 14, at 1086. Lochner, I submit, must be seen as a step in the judicial "evolution" of
government by judiciary. Of the same kidney is Furman v. Georgia, 408 U.S. 238 (1972), which
initiated emasculation of death penalties. Sager notes that "[i]n the wake of cases such as Lochner . . . cries arose for recall of judges, repeal of judicial decisions, and abolition of the Supreme
Court's power to pass upon the constitutionality of statutes," illustrating "hostility toward the
judiciary." Sager, The Supreme Court, 1980 Term-Foreword: Constitutional Limitations on
Congress' Authority to Regulate the Jurisdictionof the Federal Courts, 95 HARV. L. REV. 17, 55
n.l10 (1981).
74. M. PERRY, supra note 1,at 117 (footnote omitted). Perry brushes aside "how noninterpretive review worked . . . in the first half of the twentieth century," because the issue is
"whether noninterpretive review has served a . . .crucial governmental (policymaking) function
during the modern period." Id. at 116. He considers that "[i]n the past quarter of a century,
noninterpretive review in human rights cases" has "enable[d] us to keep a rough faith with both
commitments." Id. at 139. This merely exhibits satisfaction with Warren Court results, and illustrates Leonard Levy's comment that arguments "of comparatively recent vintage, raise the suspicion that the arguments have been concocted to rationalize a growing satisfaction with judicial
review among liberal intellectuals and scholars." L. LEVY, JUDICIAL REVIEW AND THE SUPREME
COURT

24 (1967).

Thus, Perry elevates the result above the integrity of the process. "[W]hoever places greater
emphasis upon the product rather than the process," wrote Sidney Hook, "upon an all-sanctifying
end rather than upon the means of achieving it, is opening the doors of anarchy." S. HOOK,
PHILOSOPHY AND PUBLIC POLICY 36 (1980). Even that perfervid activist, Paul Brest, adjures his
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preference for decisions which satisfy his aspirations. Bickel begged the
question when he wrote that judicial review "is a present instrument of
government. It represents a choice that men have made, and ultimately
we must justify it as a choice in our own time."17 5 Whose choice? Certainly not that of the people to whom the issue of judicial governance
has never been submitted, 7' but rather that of academicians desperately striving to rationalize activist decisions such as Brown v. Board of
Education,7 the activist "touchstone for constitutional theory.17 8 Today Perry's fellow activists are unhappy about this or the other "right
answer," as is Perry himself,79 indicating that the "right answer" is
that of the particular academician. In fact, Perry reserves the right to
"conclude that a certain policy is morally illegitimate," in which case
"a defender of noninterpretive review, . . . has the option of becoming
a defender of interpretivism instead."80 But this departs 'from
fellows to acknowledge that they have been engaged in advocacy of "various notions of the public
good" rather than political theory. Brest, Fundamental Rights, supra note 14, at 1109.
75. A. BICKEL, THE LEAST DANGEROUS BRANCH 16 (1962). This is a bland formulation of
A.S. Miller's "[t]he Founding Fathers ...should not rule us from their graves." Miller, An
Inquiry into the Relevance of the Intentions of the Founding Fathers, With Special Emphasis
Upon the Doctrine of Separation of Powers, 27 ARK. L. REV. 583, 601 (1973). Consider too,
Terrance Sandalow's "the search for repose leads us to attribute responsibility for decisions to
those who have gone before,. . . to wise men we call 'the framers.'" M. PERRY, supra note 1, at
76 n.*. They were Framers. Sandalow does scant justice to respect for their decision, for example,
to bar suffrage from the fourteenth amendment. He reminds us of Miller's statement, "[i]f we
pretend that the framers had a special sort of wisdom, then perhaps we do not have to think too
hard about how to solve pressing social problems," Miller, supra at 596, when the real issue is
whether the solution of those "pressing social problems" was confided to the judiciary. More than
respect for the framers' wisdom is involved: they were the delegates of the people who ratified
their determination.
76.

See infra text accompanying note 357.

77. 347 U.S. 483 (1954).
78. M. PERRY, supra note 1, at 213 n.1 12 (quoting Lynch, Book Review, 63 CORNELL L.
REV. 1091, 1099 n.32 (1978)). Perry considers that the framers of the fourteenth amendment left
segregation untouched. See supra text accompanying notes 8, 13-16. Mark Tushnet considers that
the academicians seek "to superimpose a facade of rationality on the Court's decisions." Tushnet,
Truth, Justice and the American Way: An Interpretation of Public Law Scholarship in the Seventies, 57 TEX. L. REV. 1307, 1325 (1979).
79. Thus Louis Lusky condemns post-1968 school desegregation doctrine because it "wantonly . . .wreck[ed] a number of local public school systems." Lusky, "Government by Judiciary'" What Price Legitimacy?. 6 HASTINGS CONST. L.Q. 403, 424 (1979). For a similar plaint by
Henry Abraham, see Abraham, "Equal Justice Under Law" or "Justice At Any Cost'? The
Judicial Role Revisited: Reflections on Government by Judiciary: The Transformation of the
Fourteenth Amendment, 6 HASTINGS CONST. L.Q. 467, 480 (1979)..See also Brest's animadversions on the Court's handling of Richardson v. Ramirez, 418 U.S. 24 (1974), discussed in Berger,
Paul Brest's Brief For An Imperial Judiciary, 40 MD. L. REV. 1, 17 (1981). For discussion of the
abortion decision, see M. PERRY, supra note 1, at 144.
80. M. PERRY, supra note i, at 119. Perry thinks to meet such objections by arguing that
"[t]he question of the legitimacy, as a matter of political theory, of a policymaking process ought
not to be confused with the distinct question of the legitimacy, as a matter of one's own morality,
of a particular policy choice." Id. To rely upon "one's own morality" is to question the "right
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"faith" that the Court is likely "to move us in the direction of a ['discoverable'] right answer," 8 1 that it is peculiarly qualified to discover
right answers to political-moral problems. Perry, however, heavily discounts the "possibility" of judicially "discoverable right answers" by
his assessment of the abortion cases, which are of such "unusual complexity" that the Court should "resolve the benefit of any doubt in government's favor [by] . . . leav[ing] the electorally accountable policymaking processes to their own devices," which is the counsel of
"morally and practically prudent judicial strategy."8 This marks a retreat from the discoverable "right answer" on prudential grounds,8"
and laudably returns to Chief Justice Marshall's practice of leaving
issues on which society is polarized to legislative resolution."
Perry argues that if the abortion decisions are "illegitimate on the
merits, it does not follow that noninterpretive review . . . is illegitimate
too."8 " But he rests the legitimacy of noninterpretive review in no small
part on the assumption that the Justices are especially qualified to
carry on the "task of prophecy," of calling us to "provisional judgment." To acknowledge their "fallibility" is to undermine their pro-

answers" of the prophets. Why then should the Justices be empowered to override the people's
..own morals"? In truth, Perry opts for judicial prophecy because the "modern" Court reflects his
own predilections. In too readily accepting the high risk that the judge will equate his own values
with "right answers" (see infra text accompanying -note 118), Perry is subject to Ely's criticism
that such activists
must consciously or unconsciously be envisioning a Court staffed by justices who think as
they do. That assumption . . . tells you what values are to be imposed (the commentator's
own) [but unhappily] . . .there is absolutely no assurance that the Supreme Court's lifetenured members . . .will be persons who share your values.
J.ELY, DEMOCRACY AND DISTRUST 44 (1980). See also Black, infra note 91.
81. M. PERRY, supra note I, at 102.
82. Id. at 144 (footnote omitted).
83. There are puzzling elements in Perry's treatment of the "right answer." On the one
hand, he makes a "critical distinction between a right answer and any particular rationalization
that may be offered in its support." Id. at 110 (footnote omitted). (Bother the reasoning if the
result is right.) On the other hand, he affirms that "[n]o exercise of judicial review ... that fails
to comply with the requirement of principled explanation can be deemed legitimate." In the absence thereof, courts "make policy. . . by fiat" and "function as a naked power organ." Id. at 25.
Thus the abortion cases remain "problematic . . .because the Court failed to articulate anything
like a rigorous argument in support of its bare assertion." Id. at 144. Apparently unadulterated
prophecy will not serve; it must be undergirded by reasoning that will pass muster with academe,
a privilege denied to the people. See infra text accompanying note 86.
84. William Nelson notes that "[w]hen society had become so polarized that shared values
could no longer resolve a particular issue, Marshall and his fellow judges simply left the problem
to the legislature and the executive, which had the capacity courts lacked to engage in extended
public disputation, to identify majority preferences, and to impose those preferences on the minority." Nelson, The Eighteenth-Century Background of John Marshall's Constitutional Jurisprudence, 76 MIcH. L. REV. 893, 953 (1978). Given a "radical division of opinion," the philosopher
Thomas Nagel observes, the case is one "of basic moral uncertainty." Nagel, The Supreme Court
and Political Philosophy, 56 N.Y.U. L. REV. 519, 523-24 (1981).
85. M. PERRY, supra note 1,at 145.
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phetic role, particularly because answers "are right (or not) independently of what a majority of Americans happen to believe, either in the
short-term or in the long-term." 86 Prophets are revered because they
are right; one who is wrong is a false prophet, undeserving of the people's faith. 7
Prophets need no instruction from those they call to judgment, yet
Perry undertakes to instruct the Court as to the right answer to what is
"a genuinely novel development in constitutional adjudication," the
protection of prison inmates and other "marginal" persons."a He counsels the Court to "underwrite" the "recent activism of the lower
courts" in this area, 89 and noting the "controversial character" of such
litigation, he warns against the "danger that the Court

. .

.will in ef-

fect order the lower federal courts to back off"-"a tragic development." 90 Thereby, he lends point to Paul Brest's adjuration to activist
academicians "simply to acknowledge that most of our writings [about
judicial review] are not political theory but advocacy scholarship-amicus briefs ultimately designed to persuade the Court to adopt
our various notions of the public good." 91
"Prophecy," moreover, postulates the availability of prophets,
whereas the political filtering of appointments to the Court insures the
elimination of Isaiahs." Perry does not in fact suppose that the judici-

86. Id. at I11.
87. A spectacular example of the costs of false prophecy is Sabbatai Sebi. In 1648 he "proclaimed himself Messiah," and by 1665 "he was hailed from all the world as king of the Jews."

The "Messianic imposture ended in the apostasy of Sabbatai." 19

ENCYCLOPEDIA BRITANNICA

787 (14th ed. 1929).
88. M. PERRY, supra note 1,at 147.
89. Id. at 146.
90. Id. at 148.
91. Brest, Fundamental Rights. supra note 14, at 1109. Brest had been anticipated by a
preeminent activist, Charles Black. Inspired by the Burger Court's refusal in Gregg v. Georgia,
428 U.S. 153 (1976) to hold that death penalties invariably constituted "cruel and unusual punishments," Black "wonderfed] whether we liberals . . . may not be in part to blame for a . . .
quite evident trend toward the point of view that reason doesn't matter much, and can be brushed
aside, if only the result is thought desirable." C. Black, The JudicialPower as Guardian of Liberties, Address before a Symposium on The Supreme Court and Constitutional Liberties in Modern
America, Wayne State University, Detroit, Mich., (Oct. 16, 1976). See also R. BERGER, GovERNMENT BY JUDICIARY 346 (1977). "Reason," richly buttressed by history, dictated the result in
Gregg. See R. BERGER, DEATH PENALTIES: THE SUPREME COURT'S OBSTACLE COURSE (1982).

One is constrained to conclude that Black simply cannot divorce his own predilections from "reason." See also infra text accompanying notes 254-58.
92. Morris R. Cohen wrote to Felix Frankfurter in January, 1936, "[y]ou think in terms of
Holmes, Brandeis and Cardozo, and you think more men of that type would make the Supreme
Court a good institution. In this you ignore that fact that it is only by accident that men of that
type can get on the Supreme Court." Quoted in J.P.- LASH, FROM THE DIARIES OF FELIX FRANKFURTER 55 (1975).
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ary constitutes a "bevy of Platonic Guardians."9 3 Rather, he notes

Owen Fiss' perception that judges
are lawyers, but in terms of personal characteristics they are no different
from successful businessmen or politicians. Their capacity to make a special contribution to our social life derives not from any personal traits or
knowledge, but . . .from the definition of the office in which they find
themselves and through which they exercise power."

Elevation to the bench thus resembles the medieval anointment with
holy oil that clothed the emperor with a "mandate from heaven." But
the hard-headed Justice Samuel Miller observed that "[i]t is vain to
contend with judges who have been at the bar, the advocates for forty
years of railroad companies . . .when they are called upon to decide

cases where such interests are in contest."' 9 That was demonstrated in
our time when the Four Horsemen broke New Deal measures on the

wheel, an illustration of "moral vision" blind to the massive misery of
the Depression, confirming Judge Learned Hand's belief that judges
"must be expected to express the points of view of the class to which

they belong rather than that of the whole community." '
Then too, as Leonard Levy bluntly stated, the Justices have run
"from mediocre to competent,' 9 7 with very few distinguished exceptions-Marshall, Story, Holmes, Brandeis and Cardozo. The Justices,

93. M. PERRY, supra note 1, at 99 (quoting L. HAND, THE BILL OF RIGHTS 27-29 (1958;
Atheneum ed. 1963)).
94. Id. (emphasis added). Fiss also maintains that the judge "searches for what is true,
right, or just," for the "true meaning of our constitutional value," that "values such as ... due
process, no cruel and unusual punishment . . . can have a true and important meaning that must
be . . . discovered." M. PERRY, supra note 1, at 123 nn.132-35 (quoting Fiss, The Supreme
Court, 1978 Term-Foreword: The Forms of Justice, 93 HARV. L. REV. 1, 9, 13, 17 (1979)). For
the "true meaning" of due process, I commend Alexander Hamilton's summary in 1787 of 400
years of English practice: "[D]ue process applies only to judicial proceedings, never to acts of
legislation." 4 THE PAPERS OF ALEXANDER HAMILTON 35 (H. Syrett & J. Cooke ed. 1962); Berger, "Law of the Land" Reconsidered, 74 Nw. U.L. REv. 1 (1979). "Cruel and unusual punishments" also was a common law phrase of established meaning; as late as 1976 it had not been
construed to bar death penalties not inflicted in barbarous fashion. R. BERGER, DEATH PENALTIES:
THE SUPREME COURT'S OBSTACLE COURSE

34-35, 43-45, 49 (1982).

In searching for the "true meaning," Fiss admonishes, the judge may not "express his .
personal beliefs . . .as to what is right or just." M. PERRY, supra note 1, at 123 (quoting Fiss,
supra, at 12-13). But in truth, Ely convincingly demonstrated, at the end of every voyage of
"discovery," what the judge is "really . . .discovering . . .are his own values." Ely, The Supreme Court, 1977 Term-Foreword: On Discovering Fundamental Values, 92 HARV. L. REv. 5,
16 (1978). Perry recognizes the fact. See infra text accompanying notes 115-18. Another activist,
Richard Parker. states, "[t]he pretension that judges are neutral in a strict and important sense is
bizarre." Horn, Profs Disagree on Justices' Relationship, 74 HARV. L. REC. 5 (1982).
95. C. FAIRMAN, MR. JUSTICE MILLER AND THE SUPREME COURT 374 (1939).
96. K. GRIFFITH, JUDGE LEARNED HAND AND THE ROLE OF THE FEDERAL JUDICIARY 90
(1973).
97. L. LEVY, JUDGMENTS: ESSAYS IN AMERICAN CONSTITUTIONAL HISTORY 105 (1972).
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Alan Dershowitz, a former clerk to a Justice, wrote, "are generally mediocre lawyers, often former politicians.

. .

and almost always selected

for the Court on the basis of political considerations." 8 Although "we
began with first rate men," Story told Kent, "we have now got down to
third rate." 99 John Quincy Adams, who knew many of the Associate
Justices personally, said, "[n]ot one of them, excepting Story, has been
a man of great ability. Several of them have been men of strong
prejudices, warm passions, and contracted minds,"' 0 a stricture later
exemplified by Justices Peckham, Brewer and the Four Horsemen.10 '
Plainly, they were not better fitted than the people to "discover" what
"moral evolution" required. Apart from such shortcomings, they have
not been prepared, wrote a perfervid activist, Arthur S. Miller, "for the
task of constitutional interpretation."102 Given the pressured life of successful corporate practice from which most Justices are drawn, it is too
much to expect that they have found time to familiarize themselves
with the basis and scope of judicial review, as their opinions reveal.
"Few have," Miller states, the "broad-gauged approach and
knowledge" essential "to search for and identify the values that should
be sought in constitutional adjudication." In fact, the search "takes a
different type of mind from that usually evident in the legal
profession."'' 10
Although Perry extols pragmatism based on political experience of
what "works," he commends to noninterpretivists to
seek the appointment of justices who . . . are . . . capable of exercising
noninterpretive review well. Noninterpretive review cannot serve the
function I have attributed to it unless the Court is staffed by persons
capable of subjecting established moral conventions to critical reevaluation-thoughtful, deliberate individuals not wedded to a closed morality,
but committed to the notion of moral evolution and are themselves open

98.

Dershowitz, Inside the Sanctum Sanctorum, N.Y. Times, Nov. 2, 1980, § 7 (Book Re-

view), at 9.
"The typical Supreme Court Justice ... has not risen to the High Court because of reknown
as a deep thinker. More often the appointment either rewards political activity in government or
in bar association activities or follows from predictions, however faulty, of steadfastness to the
appointing power's political notions of the judicial function." Kurland, Earl Warren: Master of
the Revels (Book Review), 96 HARV. L. REV. 331, 331 (1982).
99. J. MCCLELLAN, JUSTICE STORY AND THE CONSTITUTION 80 (1971).
100. S. BEMIS, JOHN QUINCY ADAMS AND THE UNION 406 n.70 (1956).
101. For Peckham, see Lochner v. New York, 198 U.S. 45 (1905). Brewer inveighed
against "the black flag of anarchism ... and the red flag of socialism." Mason, Myth and Reality in Supreme Court Drama, 48 VA. L. REV. 385, 393 (1962).
102. Miller, The Elusive Search for Values in Constitutional Interpretation, 6 HASTINGS
CONsT. L.Q. 487, 500 (1979).
103. Id. at 507.
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to the possibility of moral growth. 1°0
The record of the past shows that dream is unrealizable.1 05 And while
we dream of an "idealized conception of how societal change should be
structured,"'" real-life Justices are setting aside the will of the people,
apparently on the theory (according to Perry) that they are best fitted
to "discover" the "right answer" required by our "deepening moral in10
' 7
sight and . . . moral growth.
Perry describes the Court's "discovery" function as "prophetic."1 08
But "unlike prophecy," he notes, "noninterpretive review is coercive,
and there is a radical difference between prophecy and coercion." He
acknowledges that "noninterpretive review, given its coercive aspect,
. . . [is difficult to] reconcil[e] with the principle of electorally accountable policymaking." 1 " Nor is it reconcilable with his recognition
that Justices are not "Platonic Guardians."11 0 Rather, it represents a
decorously worded version of Robespierre: "If Frenchmen would not be
free and virtuous voluntarily, then, he would force them to be free and
cram virtue down their throats." ' The English experience under the
Protectorate, W.H. Auden wrote, taught them that "the claims of selfappointed saints to know by divine inspiration what the good life should
be and to have the right to impose their notions on the ungodly could
be as great a threat as the divine right of kings." 1 It gives one pause
to be reminded by Ely that "Lenin used to claim this godlike gift of
divination of the people's 'real' interests." 1 " Before we endorse a the104. M. PERRY, supra note 1, at 143 (footnote omitted).
105. For years, remarks activist Stanley Kutler, "liberals prayed and argued for 'good men'
on the courts. One wonders if Franklin D. Roosevelt's judicial appointments from 1937 to 1943
empirically demonstrated the existence of God to such liberals." Kutler, Raoul Berger's Fourteenth Amendment: A History or Ahistorical?, 6 HASTINGS CONST. L.Q. 511, 513 (1979). Some

of Richard Nixon's widely criticized nominations proved even less. Another activist, Henry Abraham, who puts his faith in an improved appointment process, realizes that this exhortation may be
regarded as "unrealistic, perhaps naive." Abraham, supra note 79, at 483-85. Patrick Henry was
more realistic: "Show me that age and country where the rights and liberties of the people were
placed on the sole chance of their rulers being good men, without a consequent loss of liberty! I
say that the loss of that dearest privilege has ever followed, with absolute certainty, every such
mad attempt." 3 J. ELLIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION
OF THE FEDERAL CONSTITUTION 59 (2d ed. 1836).
106. M. PERRY, supra note 1, at 113-14 (quoting Gale, Against the Law, N.Y. Times, Apr.
27, 1975, § 7 (Book Review), at 7, col. 4).
107. Id. at 118.
108. See supra text accompanying notes 46 & 81.
109. M. PERRY, supra note 1, at 125.
110. See supra text accompanying note 93.
111.

(1955).
112.
1956).
113.

2 C. BRINTON, J. CHRISTOPHER & R. WOLFF, A HISTORY OF CIVILUZATION 115

Auden, Introduction in SELECTED WRITINGS OF SIDNEY SMITH xvi (W.H. Auden ed.
Ely, The Supreme Court. 1977 Term-Foreword: On Discovering Fundamental Val-
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ory that is patterned on such assumptions, we would do well to recall
J.S. Mill's caution to guard against "the disposition of mankind.

. .

to

impose their own opinions and inclinations as a rule of conduct on
others," a disposition restrained only by "want of power." ' ' Confessedly, no such power was conferred by the Framers.
Commenting on the hesitance of fellow activists to acknowledge
"that, once the judge resolves to move beyond specific value judgments
constitutionalized by the framers, the ultimate source of decisional
norms is the judge's own values (albeit, values ideally arrived at
through, and tested in the crucible of, a very deliberate search for right
answers)," Perry remarks, "[a]fter all, it is a radical thing to say, and
hence a thing not often said, that the source of judgment is the judge's
own values." 1 " "Inevitably," he observes, "each justice will deal with
human rights problems in terms of the particular political-moral criteria that are, in that justice's view, authoritative. I do not see how it
could possibly be otherwise.

"

" "[N]ot every one of [them] has the

same criteria of moral rightness ....117 And he quotes John Hart
Ely, "by viewing society's values through one's own spectacles.

. .

one

ues. 92 HARV. L. REV. 5, 51 n.198 (1978). Cardozo considered that reliance on "the individual
sense of justice. . . might result in a benevolent despotism if the judges were benevolent men. It
would put an end to the reign of law." B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 136
(1921).
114.

J.S. MILL, ON LIBERTY

28 (1885).

115. M. PERRY, supra note 1, at 123 (emphasis added).
The tension between noninterpretive review and the principle of electorally accountable
policymaking seems especially acute in light of the fact that the decisional norms the Court
elaborates and enforces in the exercise of . . . [noninterpretivel review are derived not
from some authoritative source of value, external to the Court, to which 'the people' subscribe, but from the justices' own values.
Id. at 125.
In 1824 Chief Justice Marshall, who had been a proponent of judicial review in the Virginia
Ratification Convention, averred that "the [j]udicial power is never exercised for the purpose of
giving effect to the will of the [j]udge; always for the purpose of giving effect to the will of the
[I]egislature." Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 866 (1824). He
echoed Hamilton in the Federalist: "The judiciary ... can take no active resolution whatever." It
has "neither FORCE nor WILL, but merely judgment." THE FEDERALIST No. 78, at 504 (A.
Hamilton)(Mod. Libr. ed. 1937).
Any judicial enforcement of norms based on neither text nor structure against the
contrary determinationof the politicalprocess suffers from two closely intertwined defects.
First, all such efforts reduce themselves to nothing more than the imposition of the judge's
own value preferences on the political organs of government. Second, any such judicial
conduct conflicts with the core institutional settlement embodied in the Constitution and
reinforced by its amendments-the constitutional scheme of representative government
which assigns policy-making functions to the political organs of government. These objections seem to me to be insurmountable. ...
Monaghan, Professor Jones and the Constitution,4 VT. L. REV. 87, 91 (1979).
116. M. PERRY, supra note 1, at Il1 (footnote omitted).
117. Id.
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can convince oneself that some invocable consensus ['moral evolution']
supports almost any position." 11 8 Robert Bork considers that a judge's

"own values" are an "inadequate basis for judicial supremacy." 11
'

Perry's "ideal" test "in the crucible of a very deliberate search for
right answers ' ' 10 simply does not square with reality. Justice Douglas
recounts that when he came on the bench, Chief Justice Hughes told
him that at "the constitutional level . . . ninety percent of any decision
is emotional. The rational part of us supplies the reasons for supporting
our predilections," a statement "which over the years turned out to be
true." Douglas himself admitted that "the 'gut' reaction of a judge...

was the main ingredient of his [constitutional] decision."'

Among Perry's citations is Jan Deutsch, who considers
that "the
searching dialogues forced upon the judges by the institutions of the
judicial opinion and conference render . . . the Supreme Court more
likely than other political bodies to arrive at trustworthy choices . . .
that legitimates the imposition of the Court's political choices upon the
society at large." '2 2 "Dialogue" demonstrably does not lead the Justices
to surrender deeply-held views; though outvoted time and again on the
constitutionality of death penalties, Justices Brennan and Marshall
have persistently dissented in case after case. 2 Consider the overturn
of McGautha v. California"4-where the Court by a vote of 6 to 3 had
affirmed the practice of 181 years respecting death penalties, mirroring

centuries of English practice from which our own was borrowed-by
Fu-man v. Georgia' 5 after the passage of only 14 months, and this by

118.

Perry, Functional Justification, supra note 1, at 287 n.40 (quoting J.

ELY,

DEMOC-

RACY AND DISTRUST 67 (1980)).

M. PERRY, supra note 1, at 29 (quoting Bork, supra note 40, at 10).
M. PERRY, supra note 1, at 123.
121. W.O. DOUGLAS, THE COURT YEARS 1939-1975, at 8 (1981). "[T]he determinative
norms are the value judgments of the individual justices' . . . reached in their search for right
answers-albeit, . . . judgment inevitably rooted in the larger, pluralistic moral culture that has
been formative for each of the justices." M. PERRY, supra note 1, at 119. How little they are
"rooted in the larger pluralistic moral culture" is exemplified by their reaction to death penalties.
Douglas labeled as sadists those who differ with his rejection of jury-sentencing discretion in death
penalty cases. McGautha v. California, 402 U.S. 183, 242 (1971)(Douglas, J., dissenting).
Thurgood Marshall dismissed the wholesale reenactment of death penalties after a plurality had
concluded that the people were not against such penalties, Gregg v. Georgia, 428 U.S. 153, 169,
179 (1976), on the ground that the people were not "informed." Id. at 232. But see Annan, supra
note 71; S. HooK, supra note 71. We are dealing with deeply "rooted" personal predilections.
122. M. PERRY, supra note 1, at 211 n.94 (quoting Deutsch, Harvard's View of the Supreme Court: A Response, 57 TEx. L. REV. 1445, 1448-49 (1979)).
123. Justices Brennan and Marshall read death penalties out of the Constitution in concurring opinions in Furman v. Georgia, 408 U.S. 238, 305, 370 (1972); they dissented in Gregg v.
Georgia, 428 U.S. 153, 229, 232 (1976); they concurred on the same ground in Godfrey v. Georgia, 446 U.S. 420, 433 (1980); and in Coker v. Georgia, 433 U.S. 584, 600 (1977).
124. 402 U.S. 183 (1971).
125. 408 U.S. 238 (1972).
119.
120.
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a badly split Court rendering three plurality opinions, two concurring
and four dissenting opinions-nine in all. Such strongly held conflicting
views cast doubt on the efficacy of "searching dialogue" to lead to
"trustworthy choices." It is not "dialogue" so much as shifts in the
Court's composition that lead to the "discovery of right answers." But
for the death of Chief Justice Fred Vinson and the succession by Earl
Warren, the desegregation case might well have gone the other way.' 6
72
Our commitment "to ongoing moral reevaluation and moral growth"" 7
is therefore at the mercy of fortuitous political appointments, the luck
of the draw. The frequency of 5 to 4 decisions further vitiates Perry's
conclusion that "the politically insulated federal judiciary is more
likely, when the human rights issue is a deeply controversial one, to
move us in the direction of a right answer."" 28 Such doubts are intensified when a decision turns on the Solomonic judgment of "one. lone
'swing-man,"' as in Bakke, underscoring what Bickel described as the
"authoritarian nature" of judicial review."'
Noting that there is "much disagreement among philosophers and
theologians over basic moral principles," Perry does not claim exclusivity for a "single authoritative moral system," but rather seeks the
"right answer" at " a point of convergence among a variety of moral
systems,' 8 0 for example, "segregation is morally evil."'' Even Ber126. R. BERGER,GOVERNMENT BY JUDICIARY 128-29 (1977). Dissenting in Boys Market v.
Retail Clerks' Union, 398 U.S. 235. 256 (1970) from the discard of a 1962 precedent, Justice
Black stated, "[n]othing at all has changed, in fact, except the membership of the Court and the
personal views of one Justice." More recently Justice Blackmun stated, "I would be happier if the
Court didn't plunge back and forth from left to right, just by the addition of a new Justice." N.Y.
Times, Feb. 20, 1983, § 6 (Magazine), at 23.
127.

M. PERRY, supra note 1, at 138.

128. Id. at 102.
129. University of California Regents v. Bakke, 438 U.S. 265 (1978); Lusky, supra note 79,
at 434. Justice Edward D. White observed that dissents "engender want of confidence in the
conclusions of courts of last resort." Pollock v. Farmers' Loan & Trust Co., 157 U.S. 429, 608
(1895) (White, J.,
dissenting). Alexander Bickel testified that 5 to 4 opinions highlight "the fact
that one man had the decision. . . .It just makes unavoidable for everybody the awareness of the
authoritarian nature of the institution, and of how narrowly that authority resides in one individual -perhaps." Hearings on the Supreme Court before the Senate Subcomm. on the Separation of
Powers, 90th Cong., 2d Sess. 108 (1968). For the swingman influence of a Justice, see R. BERGER, GOVERNMENT BY JUDICIARY 322-23 (1977).
130. M. PERRY, supra note 1,at 108-10.

131. Id. at 105. Perry notices that "[tihe moral sensibilities of the pluralistic American
polity typically lag behind, and are far more fragmented than, the developing insights of moral
philosophy and theology." Id. at 118. Most academicians too easily assume that their views are
those of the commonality. But as Brest concedes, an amendment to "require school desegregation"
in 1954 would have failed. Brest, The Misconceived Quest for the Original Understanding, 60
B.U.L. REV. 204, 237 (1980); Brest, supra note 17, at 10, col. 3. To the same effect, Cahn,
Jurisprudence,30 N.Y.U. L. REV. 150, 156-57 (1955). A black law professor, Derrick Bell, wrote
that "[tIoday. opposition to desegregation is, if anything, greater than it was in 1954." Bell, The
Burden of Brown on Blacks: History Based on Observation of a Landmark Decision, 7 N.C.
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ger-the arch-interpretivist-Perry recounts, asked, "[clan it be . . .
that in a civilized society there exists no means of ridding ourselves of
such a blight as segregation?","a' a remark meant to highlight the issue
of judicial amendment for a journalist.13 3 But Berger also cited
Madison: "Had the power of making treaties . . . been omitted, ...
the defect could only have been lamented, or supplied by an amendment. 3 4 And Berger rejected anew the doctrine that the end justifies
the means.' Perry urges, however, that "the implications of interpretivism are so severe," requiring the judgment that the desegregation doctrine was "illegitimate,"'' 13 that "even Berger cannot bring himself to
accept all the implications."13 7 For this he excerpts my statement:
It would be . . . probably impossible to undo the past. .

.

. But to ac-

cept thus far accomplished ends is not to condone continued employment
of unlawful means . . . . [TIhe difficulty of a rollback cannot excuse the
continuation of such unconstitutional practices.la"
When a reviewer pounced on this passage, I replied that "it is not a
failure of analysis to acknowledge that eggs cannot be unscrambled."
Perry comments, "[b]ut judicial precedent can be unscrambled--overruled."'3 9 Decisions can be unscrambled, but events cannot.
Events, like poured concrete, have hardened, so that overruling Brown
cannot restore the status quo ante. "The past," said the Court, "cannot
always be erased." 14 0 "Go and sin no more" does not signify acceptance

CENT.

L.J. 25, 25 (1975). Ely refers to "white resistance, often literally murderous, to the en-

forcement of the Fifteenth Amendment." J. ELY,

DEMOCRACY AND DISTRUST

164 n.94 (1980).

Claude Sitton recently noted Harry Ashmore's recognition that most Americans were blind to the
fact that "'the United States as a whole was, by any institutional test, a racist society.' The
nation came to grips with that reality with great reluctance and little stomach for the needed
corrective actions." Sitton, N.Y. Times, June 20, 1982, § 7 (Book Review), at 8. Desegregation
was forced down the throat of an unwilling public which still resists busing and affirmative action.
That is a deplorable fact, but a fact nonetheless. See generally supra note 16.
132. M. PERRY, supra note I, at 142 (quoting Berger, quoted in Footlick, Berger v. Court.
NEWSWEEK, Nov. 14, 1977, at 75).
133. Perry comments, "[i]n the [real world], .... the world that history has given us. the
'means of ridding ourselves of such a blight as segregation' has been precisely the dialectical
process of governmental policymaking, of which noninterpretive judicial review is an essential
component." Id. at 142 (emphasis added). What "history gave us" was a process of judicial usurpation which the Court, despite Justice Jackson's plea to tell the people what it was up to, dared
not avow. R. BERGER, GOVERNMENT BY JUDICIARY 130 (1977). And there is a countervailing evil:
the end justifies the means.
134. R. BERGER, GOVERNMENT BY JUDICIARY 381 n.32 (1977).
135. Id. at 409.
136. M. PERRY, supra note 1, at 66.
137. Id. at 68.
138. Id. at 67 (quoting R. BERGER, GOVERNMENT BY JUDICIARY 412-13 (1977)).
139. Id. at 68.
140. Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 374 (1940).
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of Brown's legitimacy but counsels the Court: do not apply unconstitutional doctrine in an ever-expanding fashion, e.g., court-administered
schools, busing and the like, which even activists deplore. 141
Let it be assumed that segregation presented an inescapable necessity for a breakout from judicial limits; the trouble is, as Hamilton
noted in the Federalist, that "every breach of the fundamental laws,
though dictated by necessity . . . forms a precedent for other breaches
where the same plea of necessity does not exist at all.""" What "necessity," what evil blight upon which all are agreed, required the Court to
regulate death penalties for undoubted murderers," 3. to insist that rural
communities must accept pornography, to deprive them of the right to
have prayer in the schools, or to cut down the hallowed 12-man
jury?" And there are areas where the "right answer" stands on debatable moral footing. Consider "affirmative action" or "reverse discrimination," whereunder a white worker having years of seniority may be
discharged in favor of a recently employed black to ensure maintenance
of a numerical equal protection "goal.""11 5 Laudable as the attempt

141. Abraham, supra note 79, at 467, 469, 480 (1979); Lusky, supra note 79, at 403, 424.
Cf. Cox, The New Dimensions of Constitutional Adjudication, 51 WASH. L. REv. 791, 802, 81415 (1976). Perry distinguishes rejection of a particular policy choice "as a matter of one's own
morality" from legitimacy "as a matter of political theory." See supra note 80. On that analysis, I
may deplore segregation morally and reject judicial usurpation as a cure.
142. THE FEDERALIST No. 25, at 158 (A. Hamilton)(Mod. Libr. ed. 1937).
143. Perry views death penalties as posing a fundamental moral issue, even though a majority of the people, perhaps as much as 70%, favor them. Were there a more even split of opinion,
then as Thomas Nagel points out, a "radical division of opinion" indicates that we have a "case of
basic moral uncertainty." Nagel, supra note 84, at 523.
144. For discussion of the 6-man jury see R. BERGER, GOVERNMENT BY JUDICIARY 397-406
(1977). The Court, however, declined to endorse a 5-man jury, though it admitted that "the line
between six members and five was not altogether easy to justify." Burch v. Louisiana, 441 U.S.
130, 137 (1979). One is reminded of the chant in George Orwell's Animal Farm: "FOUR LEGS
GOOD, TWO LEGS BAD." G.ORWELL, ANIMAL FARM 38 (1946).
145. On February 17, 1982, the Court of Appeals for the First Circuit affirmed an order of
the district court providing that "four white teachers had to be laid off for every black teacher to
ensure that the level of blacks among Boston's 500 teachers did not fall below the current 19
percent," Boston Globe, Feb. 18, 1982, at 19, which sounds like the "quota" disclaimed in Bakke.
The court of appeals regretted "the fact that the expectations of certain [white] teachers have
been defeated, but the alternative would be to defeat the expectations of the [black] school children and their parents." Morgan v. O'Bryant, 671 F.2d 23, 29 (1st Cir.), cert. denied, 103 S.Ct.
62 (1982)(footnote omitted). Given that the states were not prohibited from establishing segregated schools, as Perry agrees, such a decree, seeking to reverse past discrimination, violates the
framers' intention.
Perry notes that "the justice of 'affirmative action' .. is the subject of significant controversy," but emphasizes the Supreme Court merely held that "government may (not must) establish programs of affirmative action." M. PERRY, supra note I, at 213 n.1 13. Judge Arthur Garrity,
however, required the school system, pinched for funds, to preserve a "19% quota" of black teachers notwithstanding seniority entitlements of white teachers who necessarily were discharged.
Since Perry urges the Court to endorse lower court decisions respecting prison inmates, we may
expect an activist to follow suit with respect to Garrity's ruling. See supra text accompanying note
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may be to undo the effect of past discrimination, should it impose the
cost of correction on an innocent Pole or Slovak whose forebears had no
part in the discrimination? And is not the imposition of such costs the
more arbitrary and reprehensible when it is widely acknowledged that
the creation of new minority "rights" is without constitutional
1 46
authorization?
Nor should we too quickly conclude that courts are more "competent" to "discover" the right moral answer. Perry himself "questions
whether the Court is as competent as Congress to divine the character
of [a relevant American] . . . tradition and consensus."' 47 Surely the
more inchoate "moral evolution" is not the more easily discoverable.
He considers that "[c]ertainly the electorally accountable representatives of the people are more likely than the electorally unaccountable
federal judiciary to reflect the preferences of the people."'' 8 Yet, he
believes that an answer is "right (or not) independently of what a majority of Americans happen to believe. 1 49 Ely considers, however,
"that the case that our. . . judiciary has done a better job of speaking
for our better moral selves turns out to be historically shaky." ' The
track record of the Court does not inspire confidence that it is a better
judge of what people should do than the people themselves. Justice,
then Solicitor General, Robert H. Jackson, wrote, "time has proved
that [the Court's] judgment was wrong upon most of the outstanding
issues upon which it has chosen to challenge the popular branches."11 5 '
His view is shared by distinguished scholars. 52 From the outset, the
Court gutted the minimal protection the fourteenth amendment afforded blacks,' 53 paralyzing legislative and community action. In consequence, wrote Leonard Levy, "millions of Negroes suffered lives of humiliation for five or more decades"' 5 -before
"moral evolution"
caught up with the Court. The sorry record of the pre-1937 Court was

88.
146.
147.
148.
speak for

See supra note 19 and
M. PERRY, supra note
Id. at 203 n. 117. And
the people's values, but

DEMOCRACY AND DISTRUST

accompanying text.
1, at 205 n.20.
he quotes Ely, "the theory that the legislature does not truly
the [Supreme] Court does, is ludicrous." Id. (quoting J. ELY,

68 (1980)).

149. Id. at I 1l. On the other hand, Cardozo considered it was the duty of the judge "to
shape the law in conformity with the customary morality." B. CARDOZO, THE NATURE OF THE
JUDICIAL PROCESS 136 (1921).
150, J. ELY, DEMOCRACY AND DISTRUST 57 (1980).
151. R. JACKSON, THE STRUGGLE FOR JUDICIAL SUPREMACY x, 37 (1941).
152. Burns, Dictatorship-Could It Happen Here? in HAS THE COURT Too MUCH
POWER? 234, 236 (C. Roberts ed. 1974); Dahl, Decision-Making in a Democracy. The Supreme
Court as a National Policy-Maker. 6 J. PuB. L. 279, 291-93 (1957).
153. Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872).
154. L. LEVY, JUDICIAL REVIEW AND THE SUPREME COURT 35 (1967).
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searingly portrayed by Henry Steele Commager.'15 Later, in the Japanese Relocation case, which stands as a precedent for racial concentration camps, the Court failed thousands upon thousands of Japanese at
the very moment they stood most in need of protection from West
Coast hysteria.'
Perry argues that if "the Court is likely to hand down only few (if
any) decisions destined for the widespread condemnation now visited on
cases such as Lochner, and if the function of noninterpretive review is
generally salutary," such review should not be rejected solely for ' its
fallibility, "especially given the political control over such review. 1157
The reality of such "political control," hereinafter discussed, is dubious
in the extreme; and Perry too easily glides over the decisions that
thwart the popular will in areas that have little or no relation to "moral
evolution"-for example, judicial protection of pornography, opposition
to school prayer, and regulation of death penalties for murder. In their
delight with the Warren Court's effectuation of their aspirations, activists overlook that "[a] single generation's experience with judicial review does not wipe out the experience of a century and a half."15' That
experience teaches that judicial review can be malign as well as benign.
The unhappy practice of Lochner and of the Four Horsemen-warping
the Constitution for "imposition" of backward social preferences-has
been sanctified by the Warren Court's resort to the same unhallowed
technique to "impose" a fresh set of predilections.159 That may yet
come back to haunt present-day activists when, as Perry perceives, "a
President packs the Court with interpretivist justices."' 60 On Owen
Fiss' theory they will be transformed by the office, and in their turn
become "prophets" capable of discovering "right answers" and
shepherding us in the direction of "moral evolution." They too, however, will merely be clothing their personal predilections in constitutional imperatives, not, we may be sure, to Perry's satisfaction. His satisfaction with "judicial review in our time"-that is, with effectuation
of his social aspirations-does not wipe out the social costs and lessons
of past judicial obstructionism. He who will not learn from history,
Santayana cautioned, is destined to repeat its mistakes.

155. Commager, Judicial Review and Democracy, 19 VA. Q. REV. 417 (1943). Perry remarks, "[c]onsider... how dated Henry Steele Commager's critique of judicial review . . . now
appears." M. PERRY, supra note I, at 213 n. I 1. The sins it records are washed away by the
activist decisions of the past 25 years, but history may yet repeat itself. See also infra text accompanying note 158.
156.
157.

Rostow, The Japanese American Cases-A Disaster, 54 YALE L.J. 489 (1945).
M. PERRY, supra note 1, at 116.

158.
159.
160.

L. LEVY, JUDICIAL REVIEW AND
B. CARDOZO, supra note 113.
M. PERRY, supra note 1, at 139.

Published by eCommons, 1982

THE SUPREME COURT

23 (1967).

UNIVERSITY OF DAYTON

LAW REVIEW

(VOL. 8:3

Perry does not, however, argue that his "6moral evolution" theory
justifies "noninterpretivist review"; it only helps to "explain its existence and clarify its character."' 61 In simpler terms, it seeks to kindle
our zeal to embrace his "independent" functional justification. And so
we turn thereto.
THE FUNCTIONAL JUSTIFICATION

To pave the way for his "functional justification," Perry maintains
that "6there is no airtight textual or historical justification for most interpretive review. . . . There is, however, a compelling functional justification, . . . the function the practice serves in our system of government. . . . If noninterpretive review [also] serves a crucial
governmental function, . . . that function constitutes the justification

for the practice.'1 2 Thus the awesome power of judicial review is left
altogether without constitutional foundation. So "severe" a conclusion,
to borrow from Perry,'" counsels a more hospitable approach to the
textual-and historical materials.
My own elaborate study, Congress v. The Supreme Court,'" led
me to conclude that interpretive review has a sound textual and historical foundation. Article III, section 2 confers jurisdiction of cases "arising under this Constitution."'" Perry considers that "arising under" is
equivocal. 66 But a claim that a statute invades a constitutionally protected right requires an inquiry into whether the Constitution does in
fact protect that right, and to the ordinary understanding that that
claim "arises under" the Constitution. Such was the understanding of
the Founders. "' Justice Yates, a delegate to the Convention and vigorous critic of the Constitution, considered that "[tihe cases arising
under the Constitution must include such, as bring into question its
meaning." 1 " James Wilson, a foremost advocate of the Constitution,
explaining the "arising under" clause to the Pennsylvania convention,
stated, "[i]f a law should be made inconsistent with those powers
vested by this instrument in Congress, the judges.

161.

. .

will declare such

Id. at 99.

162. Id. at 92-93. Apparently Perry would be satisfied with a "plausible textual or historical justification for non-interpretive review" but requires an "airtight textual or historical justification" for interpretive review, evidencing the gravitational pull of his commitment to "moral
evolution." Of course he does not produce "airtight" proof for his own functional justification.
163. See supra text accompanying note 136.
164. R. BERGER, CONGRESS V. THE SUPREME COURT (1969).
165. U.S. CONST. art. III, § 2, cl. 1.
166. M. PERRY, supra note I. at 14.
167. R. BERGER, supra note 164, at 198-222.
168. Id. at 202 (quoting E. CORWIN, COURT OVER CONSTITUTION 235 (1938)).
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law to be null and void."'" Similar remarks were made by Edmund
Pendleton and John Marshall in the Virginia Ratification Convention, 170 and by yet others. Hamilton instanced the prohibition of State
emission of paper money, the violation of which would present "cases
arising under the Constitution."' t 71 The debates are stuffed with evidence that the courts were meant to prevent the other branches from
overleaping their constitutional boundaries.'
Article VI, clause 2 of the United States Constitution provides:
"This Constitution, and the Laws . . .which shall be made in Pursuance thereof . . . shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby. . . ."17 Relying on
Bickel's statement that the clause "says nothing of federal judges,"
Perry concludes that "the bare constitutional text is equivocal.' 74 But
he overlooks the evidence that express mention of state judges met a
special problem and that the Founders considered that all officials,
State and Federal, were equally bound by the "supreme law." i75 On
Bickel's criticism, neither Congress, the President or the federal courts
would be bound; 17 but the understanding of the Founders to the con-

169. Id. (quoting 2 J. ELUOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE
ADOPTION OF THE FEDERAL CONSTITUTION 489 (2d ed. 1836)).
170. Id.
171. THE FEDERALIST No. 80, at 520 (A. Hamilton)(Mod. Libr. ed 1937).
172. See. e.g., R. BERGER, supra note 164, at 97-98 (remarks by Oliver Ellsworth). See
also id. at 13-16.
173. U.S. CONST. art. VI, cl.
2.
174. M. PERRY, supra note 1, at 12.
175. R. BERGER, supra note 164, at 236-40. Chief Justice Marshall stated that "courts, as
well as other departments, are bound by that instrument." Marbury v. Madison, 5 U.S. (I
Cranch) 137, 180 (1803). Perry himself states that "[t]he supremacy clause obligates any federal
court hearing any case to enforce any relevant norm constitutionalized by the framers." M.
PERRY, supra note 1, at 136 n.*. Alexander Hamilton wrote that the Supremacy Clause "expressely confines this supremacy to laws made pursuant to the Constitution." "[Federal acts] which
are not pursuant to its constitutional powers but which are invasions of the residuary authorities
of the smaller societies . . . will be merely acts of usurpation, and will deserve to be treated as
such." THE FEDERALIST No. 33, at 201-02 (A. Hamilton)(Mod. Libr. ed. 1937). In the North
Carolina Ratification Convention, James Iredell assured the ratifiers that, "[t]he question, then,
under this clause, will always be, whether Congress has exceeded its authority. If it has not exceeded it, we must obey, otherwise not." 4 J. ELLIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 179 (2d ed. 1836). License withheld
from Congress was not given the Court.
176. In view of Perry's frequent reliance on Bickel, I may be permitted to point out that
though my Congress v. The Supreme Court took issue with Bickel at a dozen points, including
those Perry cites, Bickel wrote that my book
offers much fresh interpretation and insight. . . .He is always deeply informed and powerful, and altogether convincing in his basic contention that the Constitution was intended to
lodge in the Supreme Court a power to interpret and apply the Constitution against legislation that the judges deemed to be in conflict with it.
Bickel, Book Review, 75 AMER. HIsT. REV. 1509-10 (1970).
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trary has prevailed.
Perry tells us that "[tlhe justification for interpretive review of
federal action is that without it, constraints specified by the framers
would not have the status of 'supreme law' that the framers plainly
intended them to have." '1 7 He repeatedly emphasizes that since "[t]he
Constitution imposed limits on federal power, . . some institution
must enforce them";"7 8 the "framers intended that the norms they constitutionalized be the 'supreme law,' and their intention . . .requires
• . .judicial enforcement of constitutional norms, including norms that
allocate powers among the different branches of the federal government." 1 79 Why should we conclude that the Framers were oblivious to
an inference that is so plain to Perry? Hamilton saw the need plainly
enough. Addressing himself to the extent of judicial authority Hamilton asked, "[w]hat for instance, would avail restrictions on the authority of the State legislatures, without some constitutional mode of enforcing the observance of them?" And he added, that courts may
"overrule such [state laws] as might be in manifest contravention of
the articles of Union." 180 Why should we deny to the language the
Framers employed the effectuation of that obviously necessary purpose? 18 ' In fact, the Founders were assured again and again that the
courts would check usurpation of power.""2 By the "arising under"
clause they vested the courts with jurisdiction to consider alleged violations of the Constitution, and by the "supremacy clause" they described the governing "supreme law" which courts were to enforce.
Next Perry turns to the constitutional history, a much "disputed
historical question," aligning Louis Boudin, William Crosskey and
Learned Hand against Charles Beard and Raoul Berger.183 Perry's approach seems to me quite cavalier. To begin with, Boudin and Crosskey
are an inadequate counterweight to Beard. Boudin wrote a heated
Marxist polemic, stating, for example, about Austin Scott's article on
Holmes v. Walton, wherein Scott at worst mistakenly attributed an unlocated opinion to Chief Justice Brearley: "The fastening of an opinion
in this case on Chief Justice Brearley is just one of those little details
which are sometimes added by this class of historians in order to give
verisimilitude to a bald and unconvincing narrative."' 8 Instances of

M. PERRY, supra note 1, at 22.
178. Id. at 15, 46.
179. Id. at 57.
180. THE FEDERALIST No. 80, at 516 (A. Hamilton)(Mod. Libr. ed. 1937).
181. "[W]e cannot rightly prefer [a meaning] . . .which will defeat rather than effectuate
the constitutional purpose." United States v. Classic, 313 U.S. 299, 316 (1941).
182. R. BERGER, supra note 164, at 14-16, 50-116.
183. M. PERRY, supra note I, at 15.
184. L. BOUDIN, GOVERNMENT BY JUDICIARY 544-45 (1932).

177.
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similar intolerant criticism of other scholars can be multiplied 85 and
they betray a deep-seated bias. Even Crosskey, who does not shrink
from extreme interpretation of evidence, was driven to say that Boudin
"is inclined to argue much beyond his evidence."' 8
As to Crosskey himself, Julius Goebel wrote that "Crosskey's performance, measured by even the least exacting of scholarly standards,
is

. .

. without merit .

. .

. [He] has seemingly forsworn all canons of

objectivity to make himself a grindstone to suit his purposes. "187 Henry
Hart and Ernest Brown were equally unsparing. 88 My own microscopic examination of the 130 pages Crosskey devoted to judicial review led me to concur with Hart. Crosskey's reckless advocacy is exemplified by his accusation that Daniel Call, the reporter of
Commonwealth v. Caton, 189 reporting 45 years after the case was decided, "was simply manufacturing, in ex-post-facto manner, a -little
much needed pre-Constitutional usage" to bolster his theory of judicial
review-this in 1827!190 The historical facts, gathered from the papers
of Judge Edmund Pendleton, who participated in the decision, disprove
the venomous charge. 191 A stark exhibition of Crosskey's ultra-selective
treatment of evidence is his citation to David Caldwell in the North
Carolina Convention: "The word pursuance is equivocal and ambiguous. . . .,192 Crosskey ignored Governor Johnston's immediate response that "[elvery law consistent with the Constitution will have
been made in pursuance of the powers granted by it. Every usurpation
or law repugnant to it cannot have been made in pursuance of its powers."193 Although I piled proof upon proof in the hope of stilling further
debate on this score,' 4 Perry cites another commentator for the view
that "in pursuance" may mean in conformity with constitutionally prescribed procedure. Perry notes that Berger argues to the contrary, thus
185.

Id. at 519, 557-58, 578, 581-82.

186.

W.

STATES

CROSSKEY,

POLITICS AND THE CONSTITUTION

IN THE HISTORY OF THE UNITED

1368 n.22 (1953).

187. Goebel, Ex Parte Clio (Book Review), 54 COLUM. L. REV. 450, 451 (1954).
188. Brown, Book Review, 67 HARV. L. REV. 1439 (1954); Hart, Professor Crosskey and
Judicial Review (Book Review), 67 HARV. L. REV. 1456 (1954).
189. 1 Va. (4 Call) 5 (1782).
190. W. CROSSKEY, supra note 186, at 960.

191.

2 D.

MAYS, EDMUND PENDLETON

196 (1952). "Crosskey suggests that Madison falsi-

fied the records in preparing them for publication." E. BARRETT, P. BRUTON & J. HONNOLD,
CONSTITUTIONAL LAW: CASES AND MATERIALS 130 n.2 (1963). An advocate who resorts to denigration of a folk hero confesses the weakness of his cause.
192. W. CROSSKEY, supra note 186, at 960 (quoting 4 J. ELLIOT, supra note 175, at 187).
193. 4 J. ELLIOT, supra note 175, at 188.
194. R. BERGER, supra note 164, at 229-30. Chief Justice Marshall deduced from "laws
• . . made in pursuance of the constitution" that this strengthened the principle "that a law repugnant to the constitution is void." Marbury v. Madison, 5 U.S. (I Cranch) 137, 180 (1803).
See also G. WILLS, EXPLAINING AMERICA 141-42 (1981).
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suggesting that I relied on mere argument rather than proof.19 Hamilton regarded arising "out of the laws . . . passed in pursuance of their
just and constitutional powers of legislation" 1" as a question of granted
power, not mere procedure: the issue presented, he said, was "the rights

of the courts to pronounce legislative acts void, because contrary to the
constitution. 1 9 7 In short, the overwhelming evidence is that "in pursuance" meant "consistent with", i.e., not in violation of, the
Constitution.
Judge Learned Hand, who would have been uncomfortable to be

bracketed with Boudin and Crosskey, was "unwilling to rest on the historical evidence,"e 8 but furnished no bill of particulars. In marked contrast to his treatment of segregation where-despite Chief Justice War-

ren's dismissal of the history as "inconclusive"-Perry

carefully

weighed the history for himself,' 99 he is now content, on the legitimacy

of judicial review, to rely on the opinions of others without taking account of my detailed criticism of such views. For example, he cites Leonard Levy's summary in 1972, which made no reference to my 1969
study, 200 and he takes no notice of my point-by-point refutation of Levy
in 1977,01 which again illustrates the gravitational pull of his commitment to "human rights."
Space will not permit a detailed recapitulation of my 1977 commentary on Levy's views. Let it suffice to note Perry's repetition of
Levy's remark that the "vacillations" of Edward Corwin testify "to the
confusing and inconclusive nature of the evidence. "202 Undeniably
Corwin swung like a pendulum, but the issue is not what he thought,

195. M. PERRY, supra note 1, at 173 n.27. Perry is aware of the difference-"Levy's book
supplies the proof. . . ." Id. at 195 n.32.
196. THE FEDERALIST No. 80, at 515 (A. Hamilton) (Mod. Libr. ed. 1937).
197. Id. No. 78, at 505. James Iredell read the supremacy clause to mean that "when the
Congress passes a law consistent with the Constitution, it is to be binding on the people." 4 J.
ELLIOT, supra note 175, at 179.
198. R. BERGER, supra note 164, at 6 n.23 (quoting A. BICKEL, THE LEAST DANGEROUS
BRANCH 46 (1962)).
199. Perry, Book Review, 78 COLUM. L. REv. 685 (1978). "The history of the fourteenth
amendment is not something from which we can escape ..
" M. PERRY, supra note 1, at 61.
200. Berger addresses himself in careful detail, not only to the original materials, but to
the rather vast literature that has grown up since Beard. . . . [T]here can hardly be an
argument going specifically to the intention of the framers . . . that Mr. Berger fails to
take account of and meet.
Bickel, supra note 176, at 1509-10. Bickel went on to state that "[als firmly as Beard, but more
persuasively, since the evidence he canvassed is more extensive, Mr. Berger concludes that Uudicial review is not an] usurpation." Id. at 1509.
201. R. BERGER, GOVERNMENT BY JUDICIARY 351-62 (1977).
202. M. PERRY, supra note 1, at 15 (quoting L. LEVY, JUDGMENTS: ESSAYS ON AMERICAN
CONSTITUTIONAL HISTORY 26 (1972)). See R. BERGER, supra note 164, at 104-14.
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but what are the facts1 ° 3 Now the facts, set forth by Beard, criticized
by Corwin in 1913, but richly confirmed by Corwin in 1914, are in the
words of his 1914 summary:
That the members of the Convention of 1787 thought the Constitution
secured to courts

. . .

the right to pass on the validity of acts of Con-

gress under it cannot reasonably be doubted. Confining ourselves simply
to the available evidence that is strictly contemporaneous with the framing and ratifying of the Constitution, as I think it only proper to do, we
find the following members of the Convention that framed the Constitution definitely asserting that this would be the case. .

.

. True these

were only seventeen names out of a possible fifty-five, but let it be considered whose names they are. They designate fully three-fourths of the
leaders of the Convention. ... 20
Only two men, Gunning Bedford and John Mercer, who carried 'little
weight, expressed a contrary view.205 As Corwin stated, "on no other
feature of the Constitution with reference to which there has been any
considerable debate is the view of the Convention itself better attested." 2 To these seventeen may be added a number of prominent
Founders, such as Oliver Ellsworth and John Marshall, who spoke in
the Ratification conventions. 07 Levy commented that "[a] few [?] advocates of the Constitution, like Oliver Ellsworth and John Marshall,
sought . . . to allay popular apprehensions that Congress might exceed
its power. . . . Their remarks . . . are evidence of shrewd political tac-

tics, not of the framers' intention to vest judicial review in the Supreme
Court. . ."208
".

Representations made "to allay popular apprehen-

sions" may not be repudiated after the electorate relied on them. In
private law the speaker would be estopped to do so. Certainly President
Jefferson took the representations at face value: the meaning of the
Constitution
is "to be found in the explanations of those who advocated
.''20 9
.. . itit.
Finally, Perry himself undermines his "functional" assimilation of
noninterpretive to interpretive review:
[T]he functional considerations that explain and justify interpretive review of federal action under the first or fourth amendment, say, have
utterly no force with respect to noninterpretive review under the ninth

203.

"[W]hat makes a thing true is not who says it, but the evidence for it." S. HOOK,
121 (1980).
164, at 104-05 (quoting E. CORWIN, supra note 73, at 10-13).
Id. at 63, 69 n.109.
Id. at 105 (quoting E. CORWIN, supra note 73, at 10-13).
R. BERGER, supra note 164, at 97-98, 140.
L. LEvy, JUDICIAL REVIEW AND THE SUPREME COURT 6 (1967).
4 J. ELLIOT, supra note 175, at 446.

PHILOSOPHY AND PUBLIC POLICY
204. R. BERGER, supra note

205.
206.
207.
208.
209.
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amendment.
"The justification for interpretive review of federal action is that without it," Perry continues,
constraints specified by the framers would not have the status of 'supreme law' that the framers plainly intended them to have. . . .Unlike
interpretive review, noninterpretive review does not secure the status of
existing constraints . . . but entails judicial creation of new constraints
... .There is, after all, a radical difference between judicial enforcement of existing constitutional constraints, which is interpretive review,
and judicial creation of new ones, which is noninterpretive review.,"
Were the evidence that judicial review was contemplated and provided for by the Framers less weighty,2" it should yet be preferred to a
theory which rests on no evidence at all. If, however, judicial review is
indeed derived from the text and history of the Constitution, it must be
within the compass envisaged by the Framers-namely, policing of
constitutional boundaries and exclusion of constitutional and legislative
policymaking. History cannot be invoked to establish the power, then
discarded when seen to limit its scope. In sum, if, as appears indubitable, interpretive review is firmly anchored in the constitutional text and
history, it needs no functional justification, and Perry's bridge to functional noninterpretivism collapses.
Perry draws another flawed analogy: "[T]he 'imperial' presidency
210. M. PERRY, supra note i, at 22. A broader purpose was rejected by Justice James
Iredell who had been a powerful advocate of judicial review. Referring to constitutional limitations on legislative power, he declared:
Beyond these limitations . . . their acts are void, because they are not warranted by the
authority given. But within them . . . the Legislatures only exercise a discretion expressly
confided to them by the constitution. . . .It is a discretion no more controllable . . . by a
Court . . . than a judicial determination is by them ...
Ware v. Hylton, 3 U.S. (3 DalI.) 199, 266 (1796).
In a landmark assertion of the power of judicial review, Judge Henry of the General Court of
Virginia, stated,
[Tihe judiciary from the nature of the office . . . could never be designed to determine
upon the equity, necessity or usefulness of a law; that would amount to an express interference with the legislative branch. . . . Not being chosen immediately by the people, not
being accountable to them . . . they do not, and ought not to, represent the people in
framing or repealing any law.
Kamper v. Hawkins, 3 Va. (1 Va. Cas.) 20, 47 (1793).
211. What has become obscure to the present generation was clear enough to the Founders.
James Wilson, second only to Madison as an architect of the Constitution, and chief advocate in
Pennsylvania of its adoption, was a Justice of the Supreme Court in 1790 and gave a series of
lectures in Philadelphia. He declared that under the Constitution the effect of legislative "extravagencies may be prevented . . .by the judicial authority." "[E]very transgression of those
[constitutional] bounds shall be adjudged and rendered vain and fruitless." R. BERGER, supra
note 164, at 151 (quoting I THE WORKS OF JAMES WILSON 182, 210, 211, 462 (Bronson &
Chauncey eds. 1804)).
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go[es] far beyond anything the framers likely contemplated. But they
are not illegitimate on that account.

..."' An "imperial judiciary"

is little justified by an "imperial presidency"; a law-breaker cannot be
heard to justify that another persistently broke the law.2 1 To justify by
"vast accretions" of presidential power over the years is to urge that

repetition legitimates usurpation."' Both judicial and presidential "imperialism" are illegitimate because they represent arrogation of un-

granted power. If we are testing assertion of power by basic principle,
as a number of early State constitutions counselled,21 5 and as Perry
apparently is attempting to do, it will not do to shift to a fait accompli.
Erie Railroad v. Tompkins"16 alone should teach that the unconstitutional exercise of power, even by the courts, is not irreversible.
Perry also relies on "comparative institutional competence." He
states that "legislative officials tend to deal with fundamental politicalmoral problems . . . by reflexive reference to the established moral
conventions . . . of their particular constituencies" rather than by rec-

ognizing them as "occasions for moral reevaluation and possible moral
growth." They desire to remain in office, "not a particularly good way
to keep faith with the notion of moral evolution, ' 217 the "ongoing, vig-

212. M. PERRY, supra note 1, at 114 (footnotes omitted).
213. Perry quotes Alexander Bickel: "[1Impurities and imperfections ... in one part of the
system are no argument for total departure from the desired norm in another part." M. PERRY,
supra note 1, at 218 n. 159. "That the Court has on occasion exercised a power to change the rules
does not support the conclusion that it has authority to do so." Monaghan, Professor Jones and
the Constitution, 4 VT. L. REv. 87, 88 (1979).
214. Washington warned,
let there be no change by usurpation; for though this, in one instance, may be the instrument of good, it is the customary weapon by which free governments are destroyed. The
precedent must always greatly overbalance in permanent evil any partial or transient benefit which the use can at any time yield.
35 THE WRITINGS OF GEORGE WASHINGTON 229 (J. Fitzpatrick ed. 1940)(footnotes omitted).
215. The Massachusetts Constitution of 1780 provided: "A frequent recurrence to the fundamental principles of the constitution . . . [is] absolutely necessary to preserve the advantages of
liberty, and to maintain a free government. The people . . . have a right to require . . . an exact
and constant observance of them ..
" I B. POORE, FEDERAL AND STATE CONSTITUTIONS, COLONIAL CHARTERS (Massachusetts 1780, Article XVIII) 959 (1877). See also 2 B. POORE (New

Hampshire 1784, Article 38), supra, at 1283; id. (North Carolina 1776, Article XXI) at 1410; id.
(Pennsylvania 1776, Article XIV) at 1542; id. (Vermont 1777, Article XVI) at 1860.
216. 304 U.S. 64, 79 (1938). Quoting Justice Holmes, Justice Brandeis branded the doctrine of Swift v. Tyson, 41 U.S. (16 Pet.) 1 (1842) as "an unconstitutional assumption of powers
by courts of the United States which no lapse of time or respectable array of opinion should make
us hestitate to correct." 304 U.S. at 79. In December 1790, Charles James Fox said, "[wihenever
any usage appeared subversive of the Constitution, if it had lasted for one or two hundred years, it
was not a precedent, but a usurpation." Quoted in S. REP. No. 24, 38th Cong., ist Sess., reprinted in A. AVINS, THE RECONSTRUCTION AMENDMENTS' DEBATES 44 (1967). It remained for
our generation to float the theory that repetition legitimates usurpation, as if larceny can be legitimized by repetition.
217. M. PERRY, supra note 1, at 100.
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orous reevaluation of established moral conventions."218 Yet it is precisely the accountability of incumbents to their constituents-the "electoral accountability" to which Perry considers we are
"committed"-that is the essence of our democratic system. In Perry's
own words, "as a presumptive matter electoral accountability makes
for greater responsiveness." ' 21' When the "moral reevaluation" by an
incumbent runs counter to his electors' desires, he can be swept out of
office;220 Justices cannot. In criticizing Ely's similar incumbency argument to secure the political process, Perry observes, "one searches in
vain . . . for a single reason why the people should not be able. to

choose, through their representatives, their own conception of the ideally functioning process.

. .

however opposed to the judiciary's concep-

tion."22 11Individual "human rights," as was earlier noted, weigh no
more heavily than the medium on which all rights and our democratic
society depend-namely, the political process. Perry's answer, the need
to realize the religio-moral sense of the American Israel, simply will
not wash.
The claim of special judicial "competence" '2 to ascertain the "religious" goals of the people boils down to "expertise confers power."
Even if the Court possessed the requisite expertise, surely it cannot be
left to the expert to determine that he is best fitted to rule. That violates our commitment to government by consent of the governed, cen218. Id. at 101.
219. Perry, Interpretivism,supra note 1, at 279.
220. Speaking of the House of Representatives, the author of the Federalist No. 52 stressed
the essentiality of "an immediate dependence on, and an intimate sympathy with, the people.
Frequent elections are unquestionably the only policy by which this dependence and sympathy can
be effectually secured." THE FEDERALiST No. 52, at 343 (Mod. Libr. ed. 1937).
In the context of the First Amendment, Perry stated, the
crucial fact . . . is that incumbents generally will, and do, resolve issues concerning freedom of expression the way their constituencies--and in sum electoral majorities-want
them resolved. . . . Now, concededly that is a strategy designed to protect incumbency.
But one searches in vain through Ely's argument for a single reason why the people should
not be able to choose, through their representatives, their own conception of the ideally
functioning democratic process ...
M. PERRY, supra note 1, at 81-82 (footnote omitted). To my mind, that is equally applicable to
Perry's "human rights" issues. Perry notes Ely's recognition of the "anomaly of claiming that the
judiciary is merely acting. . . to maintain the democratic process when it compels the majority to
grant to a minority some benefit which the majority has chosen to deny that minority." Id. at 84.
221. M. PERRY, supra note I, at 82 (footnote omitted).
222. The inarticulate premise of such arguments, Terrance Sandalow remarks, "is that the
questions judges are called upon to decide in giving meaning to the Constitution are technical
ones, technical in the sense that answers to them can be ascertained by employing the correct
techniques." But the "choice and ordering of values is an element of constitutional decision." And
he asks, "[hjow, then, is a court to choose from among the welter of interests that is likely to be at
stake whenever an attempt is made to substitute constitutional adjudication for political decision?" Sandalow, supra note 12, at 458-59.
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tral to which is our trust in the legislature as the chief depositary of
delegated power. In "setting their judgment against that of the legislature, [courts] . . . oppose the very agency of government 2that
is most
2

clearly entitled" to draw "upon this source of legitimacy.
Then too, there are the demands of the separation of powers. Richard Kluger, an admiring chronicler of Brown v. Board of Education,

considers that "the whole issue of segregation came to the courts because other parts of government, and certainly our private society, were
unwilling to face it."1224 Legislative power did not descend on the Court
because the people and their representatives declined to exercise it. Presumably activists regard the separation of powers as "dated," but
Madison held that "[i]f there is one principle in our Constitution...
more sacred than another, it is that which separates the legislative, executive and judicial powers,"' 21 5 so that in the words of the 1780 Massachusetts Constitution, "the judicial shall never exercise the legislative
. . . powers."22 6 Recognition of this fundamental principle is found in

Perry: "The basic issue in a separation-of-powers case is whether...
one branch of the federal government

. . .

unjustifiably invades the au-

thority (or autonomy) of a coordinate branch. 227 But he relies on
Madison in Federalist Nos. 47 and 51 to show that no provision was
made "for maintaining" the separation of powers. 22 " Explication of the
judicial power fell to Hamilton, and he rejected the argument that "the

223. M. PERRY, supra note 1, at 89 (quoting Sandalow, Judicial Protection of Minorities,
75 MIcHs. L. REv. 1162, 1177-78 (1978)). In Federalist No. 51, Madison wrote that "[i]n republican government, the legislative authority necessarily predominates." THE FEDERALIST No. 51, at
338 (J. Madison)(Mod. Libr. ed. 1937). Justice Brandeis referred to the deep-seated conviction of
the American people that they "must look to representative assemblies for the protection of their
liberties." Myers v. United States, 272 U.S. 52, 294-95 (1926)(Brandeis, J., dissenting).
224. M. PERRY, supra note 1, at 211 n.91. Joseph Bishop acidly remarked: "Those who
favor abortion, busing. . . and oppose capital punishment . . . obviously have no faith whatever
in the wisdom or the will of the great majority of the people who are opposed to them. They are
doing everything possible to have these problems resolved by a small minority in the courts....
Bishop, What is a Liberal-Who is a Conservative?, 62 COMMENTARY 47 (1976).
225. I ANNALS OF CONG., supra note 68, at 581. Justice Harlan said that the Founders
"staked their faith that liberty would prosper in the nation not primarily upon the declaration of
individual rights but upon the kind of government the Union was to have. . . . No view of the Bill
of Rights. . . which fails to take account of [federalism and separation of powers] can be considered constitutionally sound." Mason, The Bill of Rights: An Almost Forgotten Appendage, in
THE FUTURE OF OUR LIBERTIES 40 (S. Halpern ed. 1982). See also infra note 292. Perry, however, regards "an argument sounding in federalism . . . [as] dated." M. PERRY, supra note I, at
132 n.*.
226. 1 B. POORE, supra note 215, art. XXX. For the same utterance by Madison, see I
ANNALS OF CONG.,

supra note 68, at 435-36.

227. M. PERRY, supra note i, at 49.
228. Id. Perry notices, however, that "(i]n the design of the framers, the checks and balances system of the separation of powers was articulated with far greater clarity than the specific
institution of judicial review." Id. at 50.
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courts, on the pretence of a repugnancy, may substitute their own pleasure to the constitutional intentions of the legislature."2 " 9 Judicial
"usurpations on the authority of the legislature '"2 30 would be impeachable; the courts were to be the "bulwarks of a limited Constitution
against legislative encroachments,""'
as Madison repeated in the con32
text of the Bill of Rights.
In the teeth of these historical facts, Owen Fiss wrote, "it is not
clear why any social institution should be devoted to one and only one
task.123 3 This passage was cited by Perry on behalf of judicial "involvement with institutional [prison] reform litigation."21 3 ' Let it be assumed
that the framers "did not mean to establish . . . a precise, airtight separation of federal powers, ' ' a23 it suffices that they emphatically did not
contemplate a judicial take-over of legislative power, still less constitutional revision for which they provided by the process of amendment.
FUNCTIONALISM MORE CLOSELY EXAMINED

Perry's "functional" case in chief rests on two grounds: (1) the
"dialectical" interplay between noninterpretive review and electorally
accountable policymakers; and (2) political control of the courts by
congressional limitations of their jurisdiction. "It should give theorists
of the open-ended Constitution pause," wrote Robert Bork "that not
even the most activist courts have ever grounded their claims for legitimacy in arguments along those lines."2 ' That can be said even more
forcibly about Perry's own "dialectical-functional" theory.
(1)

The Dialectical Relationship

Explaining the dialectical "relationship between noninterpretive
review and electorally accountable policymaking," Perry states that
"[i]f the Court rejects a given policy choice, the political processes
must respond, whether by embracing the Court's decision, by tolerating

No. 78, at 507 (A. Hamilton)(Mod. Libr. ed. 1937).
Id. No. 81, at 527.
Id. No. 78, at 508.
I ANNALS OF CONG., supra note 68, at 440.
M. PERRY, supra note 1, at 151 (quoting Fiss, The Supreme Court. 1978
Term-Foreword: The Forms of Justice, 93 HARV. L. REV. 1, 32 (1979)).
234. Id.
235. Id. at 50.
236. Perry, Interpretivism, supra note I, at 274 n.52 (quoting Bork, The Impossibility of
Finding Welfare Rights in the Constitution, 1979 WASH. U.L.Q. 695, 697). Justice Holmes
stated, "this Court always had disavowed the right to intrude its judgment upon questions of
policy or morals." Hammer v. Dagenhart, 247 U.S. 251, 280 (1918)(Holmes. J., dissenting). He
was anticipated by Madison: "[Qluestions relating to the general welfare, being questions of pol229.
230.
231.
232.
233.

THE FEDERALIST

icy and expediency, are unsusceptible of judicial cognizance and decision." Madison, Veto Message. in MESSAGES AND PAPERS OF THE PRESIDENTS 570 (J. Richardson ed. 1897).
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it, or, if the decision is not accepted, .

.

. by moderating or even by

undoing it."' 23 7 Little does he reck the cost of "undoing" an unacceptable decision-let alone that the people have been led to believe that
the Court merely serves as the mouthpiece of the Constitution.
He himself notices that the consequences of "fundamentally unsound decisions

. . .

cannot be undone in the comparatively swift and

simple way improvident legislation can be undone. ' 23 8 It took Franklin
Roosevelt's Court Packing Plan to jolt the Court into a retreat from its
40-year practice of frustrating socioeconomic measures the Justices
deemed "socialistic." As Ely observes, "[i]t may be true that the Court
cannot permanently thwart the will of a solid majority, but it can certainly delay its implementation for decades-workmen's compensation,
child labor, and unionization are among the more obvious examples-and to the people affected, that's likely to be forever. ' "2 3
The people, moreover, have been taught, Felix Frankfurter wrote
Franklin Roosevelt, that it is the Constitution, not the Justices, that
speaks, so they accept-as I myself long accepted-that a given decision is required by the Constitution.24 0 Thus when the Court invalidated state death penalty statutes in 1972 there was a "stampede" of
new statutes241 seeking to accommodate to the alleged constitutional
"requirement" with nary a challenge to what was patently a usurpation. The people, as will appear, cannot be deemed to accept what is
not disclosed-that the Court is engaged in revising the Constitution.
Perry's "dialectical relationship" expresses a hope, not the reality; it
"represents 'an idealized conception of how societal change should be
structured, reaching beyond a simplistic[?] majoritarian deference...
to provide us with alternative means for moral growth.' ",242 Perry recognizes that the Framers "did not themselves ordain the dialectic to
which political evolution has since given rise. '24 "Political evolution"
is a sugar-coated description of the Court's step-by-step arrogation of
power.

237. M. PERRY, supra note 1, at 112.
238. Id. at 115.
239. J. ELY, DEMOCRACY AND DISTRUST 45 (1980)(footnotes omitted). Perry quotes Mc-

Cleskey: "[l1t is simply not enough to assert without satisfactory proof that 'ultimately' the popular will always prevails under judicial review . . . [for] democracy is an attempt to provide popular control here and now, not ultimately." M. PERRY, supra note I, at 217 n.152 (quoting
McCleskey, Judicial Review in a Democracy: A Dissenting Opinion. 3 Hous. L. REv. 354, 358
(1966)).
240. Fully quoted in R. BERGER, GOVERNMENT BY JUDICIARY 281 n.143 (1977).
241. J. ELY, DEMOCRACY AND DISTRUST 65 (1980).
242. M. PERRY, supra note 1, at 113-14 (quoting Gale, Against the Law, N.Y. Times, Apr.

27, 1975, § 7 (Book Review), at 7, col. 4) (emphasis added).
243. Id.at 114.
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Congressional Control of Federal Jurisdiction

The keystone of Perry's functional justification of noninterpretivist
review is that it is "subject to significant political control . . . at the
hands of electorally accountable officials." 2" Thereby he would reconcile our commitment "to the political principle that governmental policymaking. . . ought to be subject to control by persons accountable to
the electorate" with judicial effectuation of "our commitment to moral
growth. ' 245 By political control, Perry refers to the legislative power of
Congress to limit the Court's jurisdiction, citing its power over both the
jurisdiction of the Supreme Court and inferior courts. 4 6 If Congress
would reject judicial "policymaking with respect to a particular subject-for example, school segregation or abortion"-it may withdraw
jurisdiction from the federal courts "over the classes of cases in which
such decisions are handed down. 2 47 That power, he wrote, "is not disputed, ' '2 48 though he notes John Ely's remark that the power "is . . .
fraught with constitutional doubt."'249 Just now, however, the power is
under Vigorous attack: Archibald Cox affirms that the several bills to
withdraw school prayer controversies and the like are "radical and unprincipled. 2 50 The president of the American Bar Association considers that such bills are the "foremost threat to 'the rule of law,' [they]
. . . challenge our Constitution, our separation of powers, our system
of American government. . . and threaten the elimination of the third
branch of Federal Government, the judicial"; 2 11 in a word, the proposals are "unconstitutional." And Lawrence Sager recently mounted a
lengthy attack on the underpinnings of the doctrine. 2 Perry dismisses
such "attacks, by those enthusiastic about the modern Court's activist
workproduct, ' 2 53 forgetting that his own "functional justification" is
but another attempt to shield that "workproduct" from clashing precedent and traditional canons.

244.
245.
246.
247.
248.

249.

Id. at 126.
Id. at 9, 125.
Id. at 128.
Perry, Functional Justification,supra note 1, at 331.
Id. at 332.
M. PERRY, supra note 1, at 128 (quoting J. ELY, DEMOCRACY AND DISTRUST 46

(1980)).
250. N.Y. Times, Oct. II, 1981, § 4, at E7.
251. Id. Jan. 25, 1982, at A19, col. 4.
252. Sager, The Supreme Court, 1980 Term-Foreword: Constitutional Limitations on
Congress' Authority to Regulate the Jurisdiction of the Federal Courts. 94 HARv. L. REV. 17
(1981). My comments thereon will appear in a forthcoming article entitled, Insulation of Judicial
Usurpation: A Comment on Lawrence Sager's "'Court-Stripping"Polemic, 44 OHIO ST. L.. (1983).
253. M. PERRY, supra note I, at 138.
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Perry leans heavily on Charles Black, who asserted categorically
that this jurisdiction-limiting power is "the rock on which rests the legitimacy of the judicial work in a democracy." 2" Indeed, Black declared, "I am not sure that I could defend, as consistent with the postulates of democracy, a system which really did put nine men, with life
tenure, in an absolutely invulnerable position of final power.

.

.. I am

very sure that the designation of such a government as one of 'checks
and balances' would be quite absurd." 255 With these sentiments I
heartily concur. 2 But when Black's own ox was gored, he piped an
entirely different tune. On October 16, 1980, referring to the "most
baneful effect . . . of bills to . . . strip the Federal courts of all jurisdiction. . . over school prayer cases," he asked, "if such a bill becomes

law, what are the chances that it would be the last such bill? What
subject would be the next to be withdrawn from the jurisdiction of the
Federal Courts? And the one after that?" ' Thus the quondam plenary power of Congress is to be tailored to Black's predilections. 2" The
legitimacy of the power, therefore, needs more solid footing than
Black's shifting testimony, particularly because current detractors of
the power ignore the central issue: whether the Court's school prayer,
busing and death penalty decisions are unconstitutional because they
are in excess of the power conferred, underscoring Black's dictum that
the Justices cannot be left "in an absolutely invulnerable position of
final power." 269 That was Hamilton's view; he rejected the argument
that "the errors and usurpations of the Supreme Court . . . will be
uncontrollable and remediless."' "
Article III provides that the appellate jurisdiction of the Supreme
Court shall be subject to "such Exceptions, and under such Regulations
as the Congress shall make.""' In a footnote Perry cites a few cases
that recognized Congress' power over the appellate jurisdiction.2 62 Such

254. Id. at 128 (quoting Black, The Presidency and Congress, 32 WASH. & LEE L. REV.
841, 846 (1975)).
255. Id. at 138 (quoting Black, supra note 254, at 847).

256.

My views have been set forth in elaborate detail in R.
ch. 7 (1982).

BEROER, DEATH PENALTIES:

THE SUPREME COURT'S OBSTACLE COURSE,

257. N.Y. Times, Oct. 16, 1980, at A30, col. 4 (Letter to the Editor). Compare with this
Black's earlier pronouncement that "[t]he root objection to the Court's power of constitutional
review is that it is undemocratic. . . . [T]he most effective answer to this objection is and always
has been that the Court could have been and still can be curbed by Congress.
M. PERRY,
supra note I, at 138 (quoting Black, supra note 254, at 847).
258. For comment on an earlier similar tacit repudiation by Black, see R. BERGER, GovERNMENT BY JUDICIARY 346-50 (1977).
259. M. PERRY, supra note 1, at 138 (quoting Black, supra note 254, at 847).
260. THE FEDERALIST No. 81, at 522 (A. Hamilton)(Mod. Libr. ed. 1937).
261. U.S. CONST. art. III, § 2, cl. 2.
262. M. PERRY, supra note 1, at 219 n.164.
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recognition stretches in an "unwavering line"""' from the very beginnings of the Republic until the day before yesterday; and it is one of
the ironies of activist attacks on congressional control that 150 years of
the Court's pronouncements to the contrary are virtually ignored. Chief
Justice Ellsworth held in 1796 that "[i] f Congress has provided no rule
to regulate our proceedings, we cannot exercise an appellate jurisdiction."" 4 He had been a draftsman of the exceptions clause as a member of the Committee on Detail, 65 and of the Judiciary Act of 1789 in
the First Congress, and may therefore be presumed to reflect the Framers' intention. In 1805, Chief Justice Marshall stated that "the constitution has given congress power to limit the exercise of our jurisdiction.""" He subsequently declared that although these powers "are
given by the constitution, . . . they are limited and regulated by the
judicial act [of 1789], and by such other acts as have been passed on
the subject.1" 7 Marshall, himself a vigorous proponent of judicial review in the Virginia Ratification Convention, well knew the force that
attached to a construction of article III by the First Congress, in which
sat a goodly number of Framers and Ratifiers, described by Charles
Warren as an "almost adjourned session" of the Convention." Professor Henry Hart, no friend of congressional control, wrote,
in perhaps the most spectacular of historic examples [Ex parte McCardie], a unanimous Supreme Court recognized the power of Congress to
frustrate a determination of the constitutionality of the post-Civil War
reconstruction legislation by withdrawing, during the very pendency of
an appeal, its jurisdiction to review decisions of the federal circuit courts
in habeas corpus. '[T]he power to make exceptions to the appellate jurisdiction of this court is given by express words,' Chief Justice Salmon P.
Chase said."
Citing Marshall in 1881, Chief Justice Waite declared, "[wihat those

263. Van Alstyne, A Critical Guide to Ex Parte McCardle, 15 ARIz. L. REV. 229, 255
(1973). Van Alstyne considers that "[tlhe power to make exceptions to Supreme Court appellate
jurisdiction is a plenary power. It is given in express terms and without limitation." Id. at 260.
The cases are examined in Ratner, Congressional Power Over the Appellate Jurisdiction of
the Supreme Court, 109 U. PA. L. REV. 157 (1960)(an attempt to distinguish 150 years of
"dicta").
264. Wiscart'v. Dauchy, 3 U.S. (3 Dall.) 321, 327 (1796).
265. 2 M. FARRAND, RECORDS OF THE FEDERAL CONVENTION OF 1787, at 97 (1911).
266. United States v. More, 7 U.S. (3 Cranch) 159, 171 (1805); see also id. at 172-73.
267. Durousseau v. United States, 10 U.S. (6 Cranch) 307, 314 (1810).
268. C. WARREN, CONGRESS, THE CONSTITUTION AND THE SUPREME COURT 99 (1925).
269. Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in Dialectic, 66 HARV. L. REV. 1362, 1362-63 (1953). Brest wrote, "[t]he Supreme Court
confirmed the breadth of congressional power to control its appellate jurisdiction in the dramatic

circumstances of Ex parte McCardle." P. BREST, PROCESSES OF CONSTITUTIONAL
ING: CASES AND MATERIALS 1325 (1975)(citation and footnote omitted).
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[appellate] powers shall be, and to what extent they shall be exercised,
are, and always have been, proper subjects of legislative control."
"[W]hole classes of cases [may] be kept out of the jurisdiction altogether,"'2 70 and afortioriwithdrawn. The continuing vitality of McCardie was recognized in Flast v. Cohen 7 1 by no less an activist than Justice Douglas. He stated, "[a]s respects our appellate jurisdiction,
Congress may largely fashion it as Congress desires by reason of the
27 1
express provisions of § 2, Art. III. See Ex parte McCardle."1
It needs no more than Cary v. Curtis273 to testify to Congress'
plenary power over the jurisdiction of the inferior courts:
[T]he judicial power of the United States, although it has its origin in

the Constitution, is . . . dependent for its distribution . . entirely upon
the action of Congress, who possess the sole power .
of investing [the
inferior courts] with jurisdiction . . . and of withholding jurisdiction

from them in the exact degrees and character which to Congress may
seem proper for the public good. 27'

"[N]ot until 1875," wrote Charles Alan Wright, "was there a general
grant of federal question jurisdiction; such cases could only be brought
in the state courts. '2 7 5 What Congress delegates it can withdraw. I
know of no case in which the unbroken chain of such pronouncements
has been questioned by the Court.2 76 Those who off-handedly dismiss
the congressional power as "unconstitutional" have a lot to account for.
That is not accomplished by Henry Hart's dictum that "exceptions" to
the Court's jurisdiction "must not be such as will destroy the essential
role of the Supreme Court in the constitutional plan,' 27 7 for as Perry
observes, it is "self-serving in the extreme to suppose" that role to be
270. The "Francis Wright," 105 U.S. 381, 386 (1881).

271.

392 U.S. 83 (1968).

272. Id. at 109. See also Glidden Co. v. Zdanok, 370 U.S. 530, 537 (1962); Leedes, supra
note 12, at 1442.
273. 44 U.S. (3 How.) 236 (1845).
274. Id. at 245. See also Lockerty v. Phillips, 319 U.S. 182 (1943); Sheldon v. Sill, 49 U.S.
(8 How.) 441 (1850).
275. C. WRIGTrr, HANDBOOK OF THE LAW OF FEDERAL COURTS § 1, at 4 (3d ed. 1976).
276. United States v. Klein, 80 U.S. (13 Wall.) 128 (1871), is often cited as curtailing
McCardle sub silentio, but it merely rejected a congressional attempt "to prescribe a rule for the
decision of a cause in a particular way," explaining "this is not an exercise of the acknowledged
power of Congress to make exceptions and prescribe regulations to the appellate power." Id. at
146. Glidden Co. v. Zdanok, 370 U.S. 530, 568 (1962), stated that in Klein "the claimant had
already been adjudged entitled to recover by the Court of Claims," hence the Act was rejected as
"an unconstitutional attempt to invade the judicial province by prescribing a rule of decision in a
pending case," and therefore distinguishable from McCardle. In Federalist No. 81, Hamilton
stated, "[a] legislature ... cannot reverse a determination once made in a particular case." THE
FEDERALIST No. 81, at 526 (A. Hamilton) (Mod. Libr. ed. 1937).
277. Hart, supra note 269, at 1365.
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"anything more than to enforce the value judgments constitutionalized
by the framers. "278
Section 5 of the Fourteenth Amendment
Whatever may be the limitations of congressional power under article III, so far as rights are asserted under the fourteenth amendment,
they are subject to section 5 which, as "the last expression of the will of

the lawmaker, prevails over an earlier one. '
"Congress shall have power to enforce

. . .

79

Section 5 provides,

the provisions of this arti-

cle." 280 Giving effect to the negative pregnant, the Court emphasized in
Ex parte Virginia28 1 that this power was given to Congress, not the
courts, 8 a point that a number of Justices have reemphasized. 8 Judicial enforcement against the will of Congress would convert "Congress
shall" into "the Court shall," thus usurping a power withheld. For discretion to enforce was left to Congress; section 5 does not mandate
enforcement; it does not provide that "Congress shall enforce," but
rather that "Congress shall have power to enforce."' 84 Elsewhere I
have collected the historical evidence that the framers meant to exclude
the Court from making "political decisions. 28 Commenting on section
2 of the fifteenth amendment, the analogue of section 5 of the fourteenth, Senator Oliver Morton, a framer of the fourteenth, stated, "the
remedy for the violation of the fourteenth and fifteenth amendments
was expressly not left to the courts," but was to "be enforced by legislation on the part of Congress." 2 " Senator Matthew Carpenter said,
"[w]e must legislate and then commit the enforcement of our laws to
a What Congress "commits" it can withdraw.
the Federal tribunals. 287

278. M. PERRY, supra note 1, at 133.
279. Schick v. United States, 195 U.S. 65, 68-69 (1904).
280. U.S. CONST. amend. XIV, § 5 (emphasis added).
281. 100 U.S. 339 (1879).
282. "It is not said the judicial power ... shall extend to enforcing the prohibitions....
Some legislation is contemplated to make the amendments fully effective." Id. at 345.
283. Harper v. Board of Elections, 383 U.S. 663, 678 (1966)(Black, J., dissenting); United
States v. Guest, 383 U.S. 745, 783 n.7 (1966)(Brcnnan, J.,
dissenting).
284. In Oregon v. Mitchell, 400 U.S. 112 (1970), Justice Douglas declared that "[tlhe
manner of enforcement involves discretion; but that discretion is largely [infact, entirely] entrusted to the Congress, not to the courts." Id. at 143. Justice Iredell stated that where "the
Legislatures only exercise a discretion expressly confided to them by the constitution. . . [i]t
is a
discretion no more controllable . . . by a Court . . . than judicial determination is by them."

Ware v. Hylton, 3 U.S. (3 Dall.) 199, 266 (1796). See also Decatur v. Paulding, 39 U.S. (14
Pet.) 497, 515 (1840); Marbury v. Madison, 5 U.S. (I Cranch) 137, 169-70 (1803).
285. R. BERGER, DEATH PENALTIES: THE SUPREME COURT'S OBSTACLE COURSE 169-70
(1982).
286. CONG. GLOBE, 42d Cong., 2d Sess. 525 (1872)(remarks of Sen. Morton).
287. Id. at 897 (remarks of Sen. Carpenter)(emphasis added). See Berger, The Fourteenth
Amendment: Light from the Fifteenth, 74 Nw. U.L. REV. 311, 351-52 (1979). See also J. ELY,
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Apparently Perry would exempt Congress from the limiting terms
of section 5, urging that the argument that section 5
is limited to implementing the [narrow, determinate] value judgments
constitutionalized by the framers. . . questions the legitimacy of constitutional policymaking (by the federal judiciary against the states, even
by Congress itself) . . . as a matter of the theory of federalism. (As an
argument sounding in federalism, it is dated. Today,. . . when . ..
human rights are a principal concern of international covenants, ...
human rights are widely regarded as a proper concern of the national
government.).'a
"International covenants" cannot override the Constitution.2 8 9 Nor does
"international concern" about human rights expand federal powers nor
render constitutional limitations obsolete. Today communism is an even
more pervasive world-wide ideal, but that hardly confers power on the
Court to impose a communistic system on the American people. Perry
too casually dismisses federalism as "dated.Ss ° Recognizing the Founders' deep-seated attachment to State sovereignty,"91 the Court affirmed that preservation of the autonomy of the states is fundamental. 29 ' It needs ever to be remembered that apart from "certain

(1980).
288. M. PERRY, supra note 1,at 132 n.*(emphasis in original and added).
289. Reid v. Covert, 354 U.S. 1 (1957).
290. M. PERRY, supra note 1,at 132 n.*. Just as a constitutional power cannot be abandoned by disuse, United States v. Morton Salt Co., 338 U.S. 632, 647 (1950), nor be abdicated,
Panama Ref. Co. v. Ryan, 293 U.S. 388, 421 (1935), so to the basic division of powers between
the states and the federal government may not be eroded by the passage of time or by judicial fiat.
"[lI]t is a breach of the National fundamental law if Congress gives up its legislative power and
transfers it. . .to the Judicial branch .. " Buckley v. Valeo, 424 U.S. 1,121-22 (1976)(quoting Hampton & Co. v. United States, 276 U.S. 394, 406 (1928)). This goes back to John Locke:
the legislature must not "transfer the power of making laws to anyone else, or place it anywhere
but where the people have." J. HURST, LAWS AND MARKETS IN UNITED STATES HISTORY 28
(1982). What Congress may not transfes to the Court may not be taken over by it. Perry himself
observes that "the Constitution was designed in part to protect the interests of the states qua
states," and that "the political safeguards of federalism militate against noninterpretive review."
M. PERRY, supra note I, at 44, suggesting that federalism remains vital rather than dated.
291. R. BERGER, supra note 164, at 260-62. In Federalist No. 46 Madison stated: "[T]he
first and most natural attachment of the people will be to the governments of their respective
States." THE FEDERAUST No. 46, at 305 (J. Madison)(Mod. Libr. ed. 1937).
292. "The maintenance in our federal system of a proper distribution between state and
national governments of police authority and of remedies. . . for public wrongs is of far-reaching
importance. An intention to disturb the balance is not lightly to be imputed to Congress." Apex
Hosiery Co. v. Leader, 310 U.S. 469, 513 (1940). See also Indianapolis v. Chase Nat'l Bank, 314
U.S. 63, 77 (1941); Texas v. White, 74 U.S. 700, 725 (1868). This was reaffirmed in National
League of Cities v. Usery, 426 U.S. 833 (1976). "We have repeatedly recognized that there are
attributes of sovereignty attaching to every state government which may not be impaired by Congress.
...
Id. at 845. Perry considers that the opinion was "far from clear as to the precise
content of this limitation," its "reasoning [was] . . .amorphous." M. PERRY, supra note 1, at 4748. It seems quite clear to me. The issue was subsumed in the Court's statement: "One undoubted
DEMOCRACY AND DISTRUST 40
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enumerated objects," the Constitution, in Madison's words, left to the
"States a residuary and inviolable sovereignty over all other objects."2'9 So profound was fear of federal encroachment on this "inviolable sovereignty" that the inviolability immediately was made explicit
by the tenth amendment.
Reliance on the tenth amendment, Perry considers, is "historically
unsound, since, as Justice Brennan indicated in dissent:"
The amendment states but a truism that all is retained which has not
been surrendered. There is nothing in the history of its adoption to suggest that it was more than declaratory of the relationship between the
national and state governments as it had been established by the Constitution before the amendment. ...294
Agreed; the tenth is merely declaratory of the preexisting established
relationship. That it is a "truism" means that it "is so obviously true as
not to require discussion. "295 The fact remains that the tenth amendment was added so as to put the obvious beyond peradventure. 2 6 Reli-

attribute of state sovereignty is the States' power to determine the wages which shall be paid to
those whom they employ in order to carry out their governmental functions.. " 426 U.S. at
845. The decision was that the federal government is not empowered to control this "attribute."
Perry views Usery as a case of "noninterpretive review" because "fnlo value judgment constitutionalized by the framers even plausibly required the result." M. PERRY, supra note 1,at 48. 1
beg to differ. The Court sought to preserve "state autonomy" over its employees' wages, a value
constitutionalized by the "declaratory" tenth amendment. It is no answer that the federal government "acted within the scope of its delegated" commerce power, for that power must be accommodated with the tenth amendment. Senator Frelinghuysen, who read the fourteenth amendment
broadly, nevertheless stated in 1871 that the amendment "must ...not be used to make the
General Government imperial. It must be read together with the tenth amendment." CONG.
GLOBE, 42d Cong., 1st Sess. 501 (1871).
The governing considerations were spelled out by Madison in Federalist No. 45: "The powers
delegated . . . to the federal government are [to] be exercised principally on external objects, as
war

. . .

and foreign commerce. .

.

.The powers reserved to the several States will extend to all

the objects which, . . . concern the lives, liberties, and properties of the people, and the internal
order.
THE FEDERALIST No. 45, at 303 (J.Madison)(Mod. Libr. ed. 1937)(emphasis
added). To Madison and Hamilton, Garry Wills observes, "[it seemed inconceivable.., that a
central authority could or would want to descend to enforcement of local laws." Wills, Introduction, to THE FEDERALIST PAPERS By ALEXANDER HAMILTON, JAMES MADISON AND JOHN JAY xiv
(1982).
293. THE FEDERALIST No. 39, at 249 (J. Madison)(Mod. Libr. ed. 1937)(emphasis added).
294. M. PERRY, supra note 1,at 188 n.47 (quoting National League of Cities v. Usery, 426
U.S. 833, 862 (1976)(Brennan, J., dissenting)(quoting United States v. Darby, 312 U.S. 100, 124
(1941)).
295. OXFORD UNIVERSAL DICTIONARY. The "truism dictum" was uttered by Justice Stone
in United States v. Darby, 312 U.S. 100, 123-24 (1941). He had no intention of diminishing the
reservation expressed in the tenth amendment. Instead, he pointed out that it did not deprive "the
national government of authority to resort to all means for the exercise of a granted power which
are appropriate and plainly adapted to the permitted end." Id. at 124 (emphasis added). Obviously, if a power was granted, it was not reserved to the states. But vague or ambiguous terms
should not be read to curtail that reservation.
296. Chief Justice Marshall observed that the tenth amendment was framed "for the pur-
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ance on the tenth as a shield against federal encroachment on state
prerogatives is therefore strengthened, rather than vitiated, by the
Brennan statement.
Just as a constitutional power cannot be abandoned by disuse, nor
be abdicated, 9 7 so too the basic division of powers between the states
and the federal government is not eroded by the passage of time or by
judicial fiat. The legitimacy of constitutional policymaking by the federal judiciary against the states cannot be assumed, it must be proved,
if only because it would diminish state powers in the teeth of the tenth
amendment. Perry concurred in similar case that "[tihe proposition
that '[tihe Fourteenth Amendment incorporated the Bill of Rights'
constitutes an invasion of rights reserved to the States by the Tenth
Amendment, an invasion of such magnitude as to demand proof that
such was the framers' intention."2 98 Hence I would maintain there is a
presumption that in the absence of language plainly indicating an intention to cut down the reserved rights they remain untouched. 2 9 The
fourteenth amendment constituted a limited breach in the powers reserved to the states a00 for the purpose of protecting blacks from viopose of quieting the excessive jealousies which had been excited." McCulloch v. Maryland, 17
U.S. (4 Wheat.) 316, 406 (1819). As Alpheus Thomas Mason remarked: "[O]pponents of ratification, without a bill of rights, had conjured up the image of a national colossus, destined to
swallow up or destroy the defenseless states." "To quiet these fears, Madison proposed the Tenth
Amendment." Mason, supra note 225, at 47.
It is a familiar rule of construction of the Constitution ...that the sovereign powers
vested in the State governments . . . remained unaltered and unimpaired, except so far as
they were granted to the government of the United States. That the intention of the framers . . . might not be misunderstood, this rule of interpretation is expressly declared in the
tenth [amendment].
Collector v. Day, 78 U.S. 113, 124 (1870). Patrick Henry said in the Virginia Ratification Convention: "What do they tell us? That our rights are reserved. Why not say so?" A. MASON, supra
note 6, at 151.
297. See supra note 290.
298. M. PERRY, supra note i, at 194 n.26 (quoting R. BERGER, GOVERNMENT BY JUDICIARY 137 n.17 (1977)).
299. In Barron v. Baltimore, 32 U.S. (7 Pet.) 243, 250 (1833), Chief Justice Marshall,
rejecting application of the Bill of Rights to the states, said Congress "would have declared this
purpose in plain and intelligible language," or, as Justice Miller held in 1872, by "language which
expresses such a purpose too clearly to admit of doubt." Slaughter-House Cases, 83 U.S. (16
Wall.) 36, 78 (1872). It needs to be borne in mind that "for certain bill-of-rights advocates, states
rights weighed more heavily than their concern for personal freedom." Mason, supra note 225, at
48. Then too, for the Founders, "individual rights, even the basic civil liberties that we consider so
crucial, possessed little of their modern theoretical relevance when set against the will of the
people." G. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787, at 63 (1969)(footnote omitted).
In Pierson v. Ray, 386 U.S. 547, 554-55 (1967), the Court refused to read comprehensive
terms to cut down a common law immunity in the absence of a specific intent to do so. The
reservation expressed in the tenth amendment demands an even more exacting standard.
300. The fourteenth amendment's "privileges-or immunities" clause was "meant only to
protect, against state action discriminating on the basis of race, a narrow category of 'fundamen-
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lence and oppression, as its framers made plain. Their attachment to
state sovereignty and its protection by the tenth amendment was undiminished.30 1 True, federalism and the tenth amendment have steadily
been eroded by the Court. But in testing judicial power by the Constitution rather than by self-serving statements about it by the Court, a
task in which both Perry and I are engaged, we must be guided by the
unequivocal text of the tenth amendment and of section 5 and its
history.
Section 5 endows Congress with power to enforce "the provisions
of' the fourteenth amendment. Manifestly, that does not confer power
to enforce "rights" not included in those provisions. 0 2 Perry, himself,
recognizes that desegregation and the rights enumerated in the Bill of
Rights were not embraced by the fourteenth amendment.3 0 3 Consequently Congress, and still less the courts, may not create those rights
under its power to enforce "the provisions" of the amendment.
In sum, I fully concur with Perry that the Constitution authorizes
Congress to withdraw jurisdiction from the federal courts. The very
recent argument by activist enthusiasts to the contrary ignores 175
years of case law and would eviscerate an unequivocal grant to Congress in order to protect noninterpretive review, which is altogether
without textual or historical warrant. Nevertheless, I differ sharply
with Perry's deductions from the fact of textual authorization to curtail
federal jurisdiction. The fact that Congress has the means to deprive
the courts of jurisdiction no more legitimates judicial excesses than
does the availability of criminal proceedings legitimize larceny. But
before considering Perry's deductions, I shall discuss some collateral
issues touched upon by Perry, which merit more notice than they have
received.
Some Collateral Issues
(1) Noting some consider that the jurisdiction-limiting power extends to control all judicial review, including interpretive review, Perry

tal' rights: those pertaining to the physical security of one's person, freedom of movement, and
M. PERRY, supra note I,at 23. See also R. BERGER, GOVERNcapacity to make contracts.
MENT BY JUDICIARY 20-51 (1977).

301.

R.

BERGER, GOVERNMENT BY JUDICIARY

60-64 (1977). "Our statesmen have still be-

lieved that the existence of the states with powers for domestic and local government, including
Slaughterthe regulation of civil rights-the rights of person and property-was essential.
House Cases, 83 U.S. (16 Wall.) 36. 82 (1872).
302. Bickel considered that § 5 does not grant power to "enlarge the meaning of due process, equal protection and privileges and immunities." The Supreme Court: Hearings Before the
Subcomm. On Separation of Powers of the Senate Comm. on the Judiciary. 90th Cong., 2d Sess.
40 (1968).
303. See supra text accompanying note 8.
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is "not prepared to concede" that power to Congress.304 So far as regards the text, that argument is difficult to sustain. Article III, section
1 gives Congress power to establish "inferior courts," whence it draws
"sole power. . . of investing [them] with jurisdiction. . . and of withholding"-and a fortiori-withdrawing, jurisdiction. 805 By article III,
section 2, the Supreme Court's appellate jurisdiction is made subject to
"such Exceptions, and under such Regulations as the Congress shall
make."' a These appellate powers, the Court has held, are subject to
"legislative control. . . . [W]hole classes of cases [may] be kept out of
the jurisdiction altogether. 8 07 At no time has the Court intimated that
the text conferred control of less than all judicial power.
But some countervailing considerations may exempt interpretive
review. The purpose of judicial review, the 1787 Framers repeated
again and again, was to prevent the other branches from "overleaping"
their bounds, i.e., from acting in excess of constitutional authorization.
Interpretive review tests congressional action by limits found in the
Constitution. If the courts were designed to curb congressional excesses, and if an attempt to exercise that power might be blocked by
Congress, then Congress would be the "constitutional judges of their
own powers."3 08 Two of the foremost Framers, James Wilson and Elbridge Gerry, speaking with reference to the alternative impeachment
remedy, rejected the notion that judges might be impeached for invalidating an act "made in defiance of the Constitution," 30
' for "standing
in opposition to [congressional] usurpation of power."310 It was not the
Founders' purpose to leave Congress to judge for itself whether its own
laws exceeded its granted powers,3 11 and it follows that congressional
control should not, under article III, be read to extend to interpretive
review.
Section 5 of the fourteenth amendment introduces a fresh element;
it does not provide that Congress shall enforce its provisions, but that it
"shall have power" to do so. Thus it does not mandate enforcement,
but lodges discretion in Congress to choose whether to enforce at all.31 2

304. M. PERRY, supra note 1, at 136.
305. Sheldon v. Sill, 49 U.S. (8How.) 441, 448-49 (1850); Cary v. Curtis, 44 U.S. (3
How.) 236, 245 (1845).
306. U.S. CONST. art. III, § 2.
307.

The "Francis Wright," 105 U.S. 381, 386 (1881). See also Van Alstyne, supra note

308.

THE FEDERALiST No.

309.

2 J.

263.

78, at 506 (A. Hamilton)(Mod. Libr. ed. 1937).

ELLIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF

THE FEDERAL CONSTITUTION 478 (2d ed. 1836).
310. 1 ANNALS OF CONG., supra note 68, at 558.
311. THE FEDERALIST No. 78, at 506 (A. Hamilton)(Mod. Libr. ed. 1937).

312. See supra note 284.
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Accordingly, section 5 may be read to authorize Congress to withhold
or withdraw all review of claims under the amendment.
Answering the possible question that if congressional power to
limit judicial jurisdiction be conceded, why should not the concession
extend to "the power legislatively to reverse Court decisions," Perry
properly replies that article III "gives Congress the jurisdiction-limiting
power, but not the power legislatively to reverse. ' 313 That distinction
was drawn by Hamilton: although a "legislature . . . cannot reverse a
case," the Court's "usurpadetermination once made in a 3particular
14
tions" are not "uncontrollable.
(2) Perry indicates that Congress may not "deny to a state court
jurisdiction to review federal action where no federal court has jurisdiction to review the action."3 1 8 When I first considered the matter in
1969 I was of the same opinion, on the ground that Congress' control
power was subject to the due process clause of the fifth amendment."'
At that time I was solely concerned with judicial policing of constitutional boundaries, with the protection of "constitutionalrights." Activists increasingly agree that most modern "rights" are not specified in
the Constitution, but have been fashioned by the Court.3 17 Does due
process require that such extraconstitutional rights be shielded? In
Federalist No. 81, Hamilton wrote that "the judicial authority . . .
[extended to] certain cases particularly specified. The expression of
those cases marks the precise limits, beyond which the federal courts
cannot extend their jurisdiction."3 1 8 Consequently, the specification of
cases "arising under this Constitution" excludes cases drawn from external sources. In a related context, Perry justly observed that it is
"self-serving in the extreme to suppose that the 'essential role of the
Supreme Court in the constitutional plan' is anything more than to enforce the value judgments constitutionalized by the framers."3 1 To insist that a claimant of a right created by judicial arrogation must be
given a judicial hearing for assertion of that right is to maintain that
the Court must be allowed to pass on its own violation of the Constitution, to be the judge in its own cause for the insulation of judicial
wrongdoing.
Yet other considerations weigh in with respect to "rights" asserted

313.
314.
315.
316.
317.
318.
added).
319.

M. PERRY, supra note 1, at 135.
THE FEDERALIST No. 81, at 526, 523 (A. Hamilton)(Mod. Libr. ed. 1937).
M. PERRY, supra note 1, at 220 n.178.
R. BERGER, supra note 164, at 295-96.
See generally supra note 12.
THE FEDERALIST No. 83, at 541 (A. Hamilton)(Mod. Libr. ed. 1937)(emphasis
M. PERRY, supra note 1, at 133.
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under the fourteenth amendment, for its due process clause is one of
the "provisions" that "Congress shall have power to enforce." Consequently, even the due process clause comes into play only after Congress exercises that power and "commits" enforcement of the clause to
the courts. To require a judicial trial against the will of Congress would
be to take over a power granted to Congress alone, depriving section 5
of its intended effect. Unlike contemporary activist apologists, the 1866
framers distrusted the courts and chose to leave control with Congress. 2 0 In sum, the due process clause of the fourteenth amendment is
subordinate to section 5, for the framers left it in the discretion of Congress whether to provide an enforcement proceeding. 832 Such a provision was not required to be in perpetuity, but could be withdrawn.
(3) Would the Court be bound by an act withdrawing jurisdiction
of busing cases from the federal courts? Jesse Choper proposes, that
"the Supreme Court should pass final constitutional judgment on questions concerning the permissible reach and circumscriptionof 'the judicial power.' "822 That would set the textual scheme at naught and enable the Court to be the judge of its own powers. Perry considers that
"Congress's efforts to control noninterpretive review by means of its
jurisdiction-limiting power ought not, as a matter of constitutional theory, to be deemed illegitimate.

. .

by the Court. 828 That view reflects

the Court's long-standing, invariable recognition of Congress' plenary
power over judicial jurisdiction. Charles Black concluded that if Congress limited the Court's power under the "exceptions" clause, and if
the Court "took jurisdiction nevertheless, holding the exceptive act unconstitutional," Congress could conclude "that the Court had acted
without jurisdiction, in the face of the constitutional language, .

.

. and

that a judgment thus outside the Court's jurisdiction was a mere nullity," a judgment with which Black "would have to agree." 24 His view
may summon Hamilton's assurance to the Ratifiers that the courts may
not "on the pretence of a repugnancy.

. .

substitute their own pleasure

to the constitutional intentions of the legislature," '8 25 much less of the
Framers, and that the Justices may be impeached for "deliberate usur320.

R.

BERGER, DEATH PENALTIES: THE SUPREME COURT'S OBSTACLE COURSE

168-71

(1982).
321. The rule going back to Puffendorf is that between conflicting provisions in the same
enactment, the last in order of arrangement will control. United States v. Jackson, 143 F. 783,
787 (9th Cir. 1906); In re Richards, 96 F. 935, 939 (7th Cir. 1899).
322. M. PERRY, supra note 1,at 132-33 (quoting J. CHOPER, JUDICIAL REVIEW AND THE
NATIONAL POLITICAL PROCESS

382-83 (1980))(emphasis added).

323. Id. at 133.
324. Id. at 219 n.172 (quoting Black, The Presidency and Congress, 32
REv. 841, 846-47 (1975)).

325.

THE FEDERALIST

WASH.

No. 78, at 507 (A. Hamilton)(Mod. Libr. ed. 1937).

Published by eCommons, 1982

&

LEE

L.

UNIVERSITY OF DAYTON LAW REVIEW

[VOL. 8:3

pations on the authority of the legislature." 3'2 6 Presumably, activists
would urge that impeachment is the sole remedy,82 7 but the availability
of impeachment should not be deemed exclusive of the unequivocal article III provision. Given that this authority to regulate the Supreme
Court's jurisdiction was postulated and exercised by the First Congress,
and has been acknowledged by the Court for 170 years, Congress is not
to be restricted in its choice of remedies for judicial usurpation of

power.
It cannot be that alone among the three branches, the judiciary,
which Hamilton assured the Ratifiers "is next to nothing,"3 a can determine the limits of its own power, thereby conferring illimitable

power upon itself, even to revise the Constitution. The congressional
article III powers are a vital part of the system of "checks and bal-

ances" designed to prevent our delegates from "overleaping" their constitutional bounds. The Court itself refused in 1845 to adopt a position
in the "jurisdiction" context that would "elevate the judicial over the
legislative branch," explaining that that would give the judiciary "powers limited by its own discretion merely."' 3 '9 If power is boundless, Jefferson wrote, "then we have no Constitution."3 30 It needs always to be
borne in mind that the Framers, in the words of Elbridge Gerry, refused to set up the Judges "as guardians of the Rights of the people,"
preferring instead to rely "on the Representatives of the people as the
guardians of their Rights and Interests."3 31 That sentiment was echoed

140 years later in Justice Brandeis' reference to the deep-seated conviction of the American people that they "must look to representative assemblies for the protection of their liberties. 3 2 3

326. Id. No. 81, at 527.
327. But activists condone expanded judicial review because "the formal process of amendment is too cumbersome." Brest, supra note 131, at 236. Louis Lusky noted the Court's "assertion
of the power to revise the Constitution, bypassing the cumbersome amendment procedure prescribed by article V." Lusky, supra note 79, at 406. See also Kutler, supra note 105, at 525. If it
is too cumbersome to seek popular consent to judicial alteration of the Constitution, it is too
cumbersome to require that the people reverse judicial usurpation by amendment. Charles Black
observes that an amendment "can be thwarted by thirty-four senators out of a hundred, or by
states containing as few as nine million people. I confess I am staggered by the implied assertion,
or assumption, that such a position can be consonant with the root-ideas and greater sayings of
democracy." C. BLACK, DECISION ACCORDING TO LAW 38 (1981). See also R. BERGER, DEATH
PENALTIES: THE SUPREME COURT'S OBSTACLE COURSE 164-65 (1982).
328. THE FEDERALIST No. 78, at 504 n.. (A. Hamilton)(Mod. Libr. ed. 1937).
329. Cary v. Curtis, 44 U.S. (3 How.) 236, 245 (1845).

330.

8 THE

WRITINGS OF THOMAS JEFFERSON

247 (P. Ford ed. 1897).

331. 2 M. FARRAND, supra note 265, at 75. Chief Justice Marshall observed that "[tihe
wisdom and the discretion of Congress . . . are the restraints on which the people must often rely
solely, in all representative governments." Gibbons v. Ogden, 22 U.S. (9 Wheat.) I, 197 (1824).
332. Myers v. United States, 272 U.S. 52, 294-95 (1926)(Brandeis, J., dissenting).
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Congressional Control and Dialectical Interplay
How does Perry move from the existence of congressional power to
"6control" judicial review to evidence of "dialectical interplay between
Court and Congress,"' 3 38 to the alleged accommodation between electoral accountability and judicial effectuation of our commitment to
"moral growth"? 3 " Apparently he rests on the fact that Congress has
not relied on "jurisdiction-limiting proposals . . . in the last one hundred years," deducing "that many members of Congress approve of the
Court's policymaking with respect to human rights." 3' 3 This represents
"lethargy" rather than "interplay." When the issue was phrased in
terms of popular consent to expansive judicial review, Perry wrote:
The claim that over time the polity has consented to and thereby
legitimated noninterpretive review is both doubtful and beside the point.
How could the polity as a whole have consented to a mode of judicial
review with which many of its members were not even familiar? . . .
Moreover, what one person interprets as consent, especially when that
consent is silent, another may see as forbearance or simply lethargy.3"
Such considerations, one may hazard, led Hamilton to declare in Federalist No. 78 that "[u]ntil the people have, by some solemn and authoritative act [amendment], annulled or changed the established form,
it is binding ..
and no presumption, or even knowledge, of their sentiments, can warrant their representatives [including judges] in a departure from it, prior to such an act. 33 7 Approval by silence would
circumvent the article V provision for amendment, supplanting it by
amendment by inertia, and this in the absence of disclosure that the
Court is exercising ungranted powers, a fact Perry acknowledges."
Notwithstanding, Perry shifts gears when he speaks of congressional neglect to curb expansive review. Perhaps some subtle differentiation escapes me, but silence by Congress is no more eloquent than
popular silence. There can be no ratification where there is no disclosure,3 3 ' or in Perry's words, if the people are to decide "whether

333. M. PERRY, supra note 1, at 135.
334. Id. at 138.
335. Id. at 134.
336. Id. at 126 (emphasis added)(footnotes omitted). "Congressional inaction cannot always, or usually, be deemed consent" to presidential action. L. HENKIN, FOREIGN AFFAIRS AND
THE CONSTITUTION 102 (1972).
337. THE FEDERAuST No. 78, at 509 (A. Hamilton)(Mod. Libr. ed. 1937). The Supreme
Court rejected the notion that the Constitution may be "amended by judicial decision without
action by the designated organs in the mode by which alone amendments can be made." McPherson v. Blacker, 146 U.S. 1, 36 (1892).
338. See supra text accompanying note 10.
:339. The cases are collected in R. BERGER, GOVERNMENT BY JUDICIARY 155 n.93 (1977).
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noninterpretive review is legitimate" they "must not be deceived" as to
its nature.3 40 But he vigorously challenges my view that the people (and
the Congress) could not ratify a practice of which they were
4
unaware:

1

To which people-unaware of what is "really" going on in constitutional
cases-does Berger refer? The people best positioned to make a fuss are
aware: political representatives (many of whom are lawyers), lawyers,
journalists, and any educated citizen who takes half a minute to look.
The conservative columnist James Kilpatrick has written [that] . . .
"the image of the Supreme Court as a body of nine gods roosting
on a marble Olympus, breathing the rarefied air of pure air of pure
law and pure justice, is an image most Americans abandoned in
their cradles."
Articles appearing in the popular press .

.

. emphasiz[e] again and

again that the emperor has no clothes. Woodward and Armstrong's The
Brethren, a strong bestseller, has perhaps been useful in that regard as
42
well.1

These citations prove little. The citation to the "popular" press-the
Los Angeles Times-states:
Let's be honest with the public. Those courts are policymaking bodies.
The policies they set have the effect of law because of the power those
43
courts are given by the Constitution.3

This only confirms the popular delusion that the courts' policymaking
role is "given by the Constitution." The Brethren is a -backstairs account of backbiting and jockeying for votes by the Justices, rather than
a critique of judicial revision of the Constitution. Only a Kabalist
would deduce from Kilpatrick's statement that Justices are not "gods
roosting on a marble Olympus," that they are engaged in rewriting the
Constitution.
There is weightier and unequivocal authority to the contrary. Felix
Frankfurter advised Franklin Roosevelt in 1937 that the public has
been led to believe that
when the Supreme Court speaks it is not they who speak but the Constitution, whereas, of course, in so many vital cases, it is they who speak
and not the Constitution. And I verily believe that that is what the coun4
try needs most to understand.,
M. PERRY, supra note 1, at 140.
341. This is not entirely consistent with Perry's statement that many members of the polity
"were not even familiar" with noninterpretivist review. See supra text accompanying note 336.
342. M. PERRY, supra note 1, at 140-41 (footnotes omitted).
343. Id. at 221 n.204 (emphasis added).
340.

344. ROOSEVELT AND FRANKFURTER: THEIR CORRESPONDENCE, 1928-1945, at 383 (M.
Freedman ed. 1967). Paul Kauper wrote of the "stuffy and bland clich6 that what the Court is
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On the eve of his appointment to the Court, Solicitor General Robert
H. Jackson observed that the "political role of the Court has been obscured to laymen-even to most lawyers,"a'" as my own experience

doing is 'required' by the Constitution. Such statements, however, cannot obscure or conceal that
these texts mean just what the Court makes them mean ..
" Kauper, The Supreme Court:
Hybrid Organ of State, 21 Sw. L.J. 573, 579 (1967)(footnote omitted). Few indeed are the activists who have confessed the fact; Perry is a notable exception.
In fact, as Robert Bork observed, "It]he Supreme Court regularly insists that its results...
do not spring from the mere will of the Justices in the majority but are supported, indeed compelled, by a proper understanding of the Constitution. . . . Value choices are attributed to the
Founding Fathers, not to the Court." Bork, supra note 40, at 3-4. See also Turpin v. Mailet, 579
F.2d 152, 172 (2d Cir. 1978)(Van Graafeiland, J., with whom Mulligan, J., Timbers, J., and
Meskill, J., join dissenting). Perry comments, "Bork is wrong: The Court does not invariably profess an interpretivist view. See. e.g., Moore v. City of East Cleveland, Ohio, 431 U.S. 494
(1977)." M. PERRY, supra note 1, at 180 n.103. Bork wrote in 1971, six years before Moore, and
he was not therefore "wrong." Moore appears to be the solitary judicial "acknowledgement" of
extraconstitutional adjudication: one swallow does not make a summer.
But Moore is dubious authority. Perry tells us that "the plurality opinion found the source of
due process standards not in the text of the Constitution nor in some original understanding of the
Framers, but in 'this Nation's history and tradition.'" Perry, FunctionalJustification,supra note
1, at 347. This is an equivocal citation; the untutored reader might deduce that "tradition and
history" are staples of constitutional interpretation rather than an assertion of authority to rewrite
the Constitution. In fact, Justice Harlan stated that the search for the meaning of due process
"has not been one where the judges have felt free to roam where unguided speculation might take
them." Poe v. Ullman, 367 U.S. 497, 542 (1961)(Harlan, J., dissenting). Justice White stressed in
Moore that the Court "is the most vulnerable and comes nearest to illegitimacy when it deals with
judge-made constitutional law having little or no cognizable roots in the langauge or even the
design of the Constitution." 431 U.S. at 544 (White, J., dissenting)(emphasis added).
Contrast with this the pious incantation by Chief Justice Warren: "The provisions of the
Constitution . . . limit governmental powers in our Nation. They are the rules of government...
(and] we must apply those rules. If we do not, the words of the Constitution become little more
than good advice." Trop v. Dulles, 356 U.S. 86, 103-04 (1958). Apparently he was unaware that
at that very moment he was departing radically from "those rules," giving "the words" a meaning
contrary to that established by centuries of English, colonial and American practice. See R. BERGER, DEATH PENALTIES: THE SUPREME COURT'S OBSTACLE COURSE 116, 122 (1982). Compare
with Warren's hollow obeisance the account by his admiring disciple and former clerk, G. Edward
White. A recent book review states that White considers, "Warren was never concerned with
constitutional text or intention. Rather, he believed that his job as judge lay in discovering and
articulating the 'ethical imperatives' he felt were (or should be) embedded in the Constitution."
McDowell, Earl Warren's Good Intentions Weren't Enough, Wall St. J. Aug. 26, 1982, at 20, cl.
3 (emphasis added). He substituted for the "rules" of the Constitution what he felt they should
be! John Burleigh put the matter in a nutshell:
The authority of nine unelected jurists to strike down laws would be unacceptable in a
democratic polity, one that is supposed to be 'a government of laws, not of men,' unless
judicial review were believed to be guided by a faithful attempt to interpret the Constitution, the highest law of the land. Consequently, to support their opinions, the Justices will
ignore or even wilfully misrepresent the text and history of the Constitution, rather than
admit they are revising it.
Burleigh, The Supreme Court vs. the Constitution. PUB. INTEREST, Winter 1978, at 151. See also
C. MILLER, infra note 350.
345. R. JACKSON, THE STRUGGLE FOR JUDICAL SUPREMACY xi (1941)(emphasis added).
Professor Leedes considers that there is no popular recognition that the Court is exercising extraconstitutional power. See Leedes, supra note 12.
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confirmed. Over the years I have been privileged to meet many members of Congress and have frequently been invited to testify before congressional committees; almost invariably they were startled to hear that
the Court had usurped jurisdiction in the desegregation, school prayer
and similar Bill of Rights cases. In the five years since publication of
my Government by Judiciary, I have criss-crossed the country, lecturing before law schools, colleges, journalists and bar associations. My
assertion early on before a midwestern law school that Brown v. Board
of Education reversed the framers exclusion of segregation from the
fourteenth amendment (a fact Perry accepts) was met with horror and
disbelief. Paul Brest lost no time in aligning me with "apologists for
racism." 4 It has been rare indeed to find an audience of academicians,
judges or lawyers who did not react unfavorably to anti-activist expositions. This is not surprising because for 25 years lawyers have been
saturated with academic praise of activism with almost no exposure to
contrary views." So it is only natural that their views should reflect
such thinking. Evidence of the prevailing attitude is furnished by the
American Bar Association's attack on the constitutionality of jurisdiction-limiting bills," 8 and the charge by Senator Barry Goldwater, a
conservative leader, that such bills violate the separation of powers and
judicial independence," 9 tacitly postulating that the decisions respecting "busing, abortion and prayer" are constitutionally authorized, contrary to Perry's own view.
At any rate, the Court itself-the tribunal on whose behalf Perry
breaks a lance-acts on the assumption that the people are unaware of
its "real" lawmaking role. Perry notices "the problem of candor," adding that the Court "does perceive noninterpretive review to be of suspect legitimacy, e30 thereby explaining why the Court rejected Justice
346. Brest, supra note 17, at 10, col. 3. After interviewing "half a dozen constitutional law
professors on the Harvard Law School faculty about their reactions" to my just published Government by Judiciary, a student editor of the Harvard Law Record wrote that they were not displeased with "the quality of Berger's research and scholarship, but [their criticism] was focussed
nearly exclusively on a dislike for his conclusions," that Berger "ha[d] suddenly become something of an academic leper." 65 HARV. L. REc. 4 (1977).
347. See supra note 14. For current Harvard preoccupation with "social engineering" and
rejection of calls for "judicial restraint," see Troy, Learning the Law at Harvard. Wall St. J.,
Aug. 6, 1982, at 14. Mr. Troy is a student at Harvard Law School.
348. N.Y. Times, Jan. 25, 1982, at A19.
349. Id. Feb. 11, 1982, at A32.
350. M. PERRY. supra note 1, at 140. Even where it cannot be "plausibly ... maintained
that the Framers constitutionalized the determinative value judgment," the Court tries to "maintain" the contrary, as in Griswold v. Connecticut, 381 U.S. 479 (1965). Perry, Interpretivism.
supra note 1, at 265 & n.21 (footnote omitted). Perry also notices the statement of Charles
Miller:
The principle of popular sovereignty on which the Constitution is based and the legal
cast of the American mind will probably always prevent the complete and candid accept-
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Jackson's plea in the desegregation case that the Justices should not
"feign" that they "were doing anything other than declaring new law
for a new day." 51 Perry notes that Martin Shapiro, an activist apologist, wrote, "[i]t would be fantastic indeed if the Supreme Court...
were to disavow publicly the myth upon which its power rests."'85' And
he quotes another activist paladin, Paul Brest: "It is simply anti-democratic to conceal something as fundamental as the nature of constitutional decisionmaking-especially if concealment is motivated by the
fear that the citizenry wouldn't stand for the practice if it knew the
truth." ' Such "concealment" with the object of preserving the
"myth" would be purposeless if the people had the awareness with
which Perry credits them.'" Perry conjectures that "if the members of
the American polity fully understood the issues-and the stakes-[a
monumental "if"] doubtless many of them would

. . .

accept as a salu-

tary feature of American government noninterpretive review in human
rights cases."8 5 5 That "doubtless" must overcome persistent resistance
by a decided majority to busing, their adherence to school prayer, to
death penalties and the like.836 Speculation ill undergirds the immense
ance in the judicial world of the idea that constitutional development is as legitimate in
theory as it is manifest in practice.
M. PERRY, supra note 1, at 221 n.198 (quoting C. MILLER, THE SUPREME COURT AND THE USES

169 (1969)).
R. KLUGER, SIMPLE JUSTICE 681, 689 (1975).
M. PERRY, supra note 1, at 221 n.199 (quoting M.
SUPREME COURT 27 (1964)).

OF HISTORY

THE

351.
352.

SHAPIRO, LAW AND POLITICS IN

353.

Id. (quoting Brest, The Misconceived Quest for the Original Understanding, 60 B.U.L.

REV. 234, 234 (1980)(emphasis added).

354. The formula proffered by Perry, in my opinion, would perpetuate the myth:
To strike down governmental action, a candid noninterpretivist justice could say that it
violates 'the Constitution' or the 'equal protection clause,' even though the stricken action
offends no value judgment fairly attributable to the Framers. There is no harm in maintaining the linguistic convention of saying that the action violates 'the Constitution' as long
as the justice candidly admits that he or she does mean not that the action offends the
original understanding of the clause (the value judgment constitutionalized by the Framers), but that it contravenes the Court's developing equal protection doctrine.
Perry, FunctionalJustification,supra note I, at 350 n.272.
We must not expect the people to grasp that judicial review based on a moral theory outside
the Constitution in order to protect "rights" fashioned by the Court without constitutional warrant
serves to prevent "violation of the Constitution." The "linguistic convention" responded to the
Framers' purpose, and to extend it to the Court's own new-minted values is to befuddle the people.
And Perry's formula leaves unanswered the question: whence does the Court derive power to displace that purpose?
355. M. PERRY, supra note 1, at 141.
356. Of busing, the New Amsterdam News, the leading weekly newspaper for the black
community, stated "(I) That polls have indicated that 51% of black Americans oppose busing, as
do 85% whites. (2) That studies of best social scientists indicate that forced busing heightens
racial identity and (3) . . . is a sociological disaster." Wall St. J., Oct. 24, 1978, at 24, ol. 4. A
perfervid activist, Arthur S. Miller, wrote: "a quarter-century after Brown the struggle still continues over the civil rights of the black community. There is an eroding commitment to decent
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power Perry would confer on the Court, a power that confessedly must
be drawn outside constitutional limits. In fine, "[t]he simple fact is that
at no time in our history have the American people passed judgment,
pro or con, on the merits of judicial review over Congress. Consent
freely given, by referendum, by legislation, or by amendment is simply
not the same as failure to abolish or impair."3 5 Still less have they
approved of the extraconstitutional nature of modern judicial review
which has been concealed from them.
POWER MUST

BE GRANTED BY THE CONSTITUTION

"[T]he truly fundamental problem posed by expansive review,"
Perry recognizes, is "that of authority."' " He concludes that "[t]here
is no plausible textual or historical justification for constitutional policymaking by the judiciary. 3 59 The Framers, he states, did not "authorize noninterpretive review in its modern sense."' s 0 And he explains, an
authorization of noninterpretive review would "have been a remarkable
delegation for politicians to grant to an institution like the Supreme
Court, given the electorate's long-standing commitment to policymaking . . . by those accountable, unlike the Court, to the electorate. "' 3 ,1
The admitted absence of "textual or historical justification" indicates
that no such delegation was made. It is therefore confusing to read that
"no historicalmaterials suggest that any group offramers ever constitutionalized any theory of the proper scope of judicial review, whether

treatment under the Constitution for blacks .. " Miller, supra note 102, at 494.
"(TJhe schism between white and black America is still painfully present, and appears all but
irreparable." Brashler, The Black Middle Class: Making It, N.Y. Times, Dec. 3, 1978, § 6 (Magazine), at 36, col. 3. See also Bell, supra note 131. Stanley Kutler acknowledges that "[tihe
actions of a federal judge in taking over [the Boston] school system probably run counter to a
'national consensus.'" Kutler, supra note 105, at 523-24 (footnote omitted).
Justice Stewart said, "itis now evident that a large proportion of American society continues
to regard [capital punishment] as an appropriate and necessary criminal sanction." Gregg v.
Georgia, 428 U.S. 153, 179 (1976).
357. M. PERRY, supra note 1, at 217 n.154 (quoting L. LEVY, JUDGMENTS: ESSAYS ON
AMERICAN CONSTITUTIONAL HISTORY 47 (1972)).

358. Perry, The Abortion Funding Cases: A Comment on the Supreme Court's Role in
American Government, 66 GEo. L.J. 1191, 1231 (1978)(emphasis added).
359. See supra text accompanying note 10. Robert Dahl, Perry notes, found that "there is
not a single word in the records of the Convention or in the 'Federalist Papers' to suggest that
they foresaw the central role the court would from time to time assume as a policy-maker and
legislator in its own right." Perry, Functional Justification, supra note 1,at 311 n.120 (quoting R.
DAHL, A PREFACE TO A DEMOCRATIC THEORY 142 (1956)). And Henry Monaghan concludes that
"no satisfactory evidence exists to show that judicial development of a lex non scripta reflects the
purpose of either the drafters or ratifiers of the eighteenth century constitution or of the Civil War
amendments." Monaghan, supra note 213, at 91 (footnote omitted).
360. M. PERRY, supra note I, at 114.
361. Id. at 20 (emphasis added).
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narrow, like interpretivism, or broad," like noninterpretivist review. 3 2
For the moment, I defer proof to the contrary. Perry himself favors the
proposition that there is no need to prove that power was withheld
before evidence is introduced to show it was granted, no need to prove
the negative before the affirmative is documented. 6 s For, in his own
words, "the principle of electorally accountable policymaking is axiomatic; it is judicial review, not that principle, that requires
justification."' 4
The "truly difficult question," Perry observes, "is whether the original understandings of important power-limiting provisions like the first
and fourteenth amendments-the plainly narrow original understandings-ought, as a matter of constitutional theory, to be deemed the
only legitimate source of norms for constitutional adjudication." 3865 And
he quotes Gerald Lynch: "Unless we conclude that the Constitution
allows for no institutional growth beyond the original understanding-the very point to be proved-the belief of the framers in a weak
judiciary is only as persuasive as the arguments supporting that
belief.""6 '
Thus Lynch, then just three years out of law school, would put the
Framers on trial; their design to create a "weak judiciary" must now
be supported by arguments that satisfy him, or else they carry no
weight. On such reasoning the text itself may be rewritten if it expresses an unfounded belief. A higher authority than Lynch--Charles
Evans Hughes-contradicts him. Speaking of the colonists' reliance on
Magna Carta, he said, "[i]t matters not whether they were accurate in
their understanding of the Great Charter, for the point is . . . what the
Colonists thought it meant." ' It is the Framers' beliefs, their presuppositions, right or wrong, that count. Lynch's use of "growth" perverts
its common meaning; "growth" and "to grow" are defined as "vegetative development," as "from a germ." ' Given that there is no "textual
or historical justification for constitutional policymaking by the judiciary," that the "Framers did not mean for the judiciary to undertake

362. Id. at 74 (emphasis in original). But see infra text accompanying note 396.
363. M. PERRY, supra note 1, at 194 n.26.
364. Id. at 9 (footnotes omitted).
365. Id. at 71 (footnote omitted).
366. Perry, Functional Justification, supra note 1, at 311 n.121 (quoting Lynch, Book Review, 63 CORNELL L. REV. 1091, 1095 (1978))(emphasis added). Perry qualifies his invocation of
Lynch: "It might be a different matter if noninterpretive review were contraconstitutional---contrary to a value judgment the framers constitutionalized." M. PERRY, supra note 1, at
212 n.97. For discussion of this point, see infra Appendix.

367. C.
368.

HUGHES, THE SUPREME COURT OF THE UNITED STATES
OXFORD ENGLISH DICTIONARY 463, 465 (1933).
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such a function,""' Lynch's "growth" does not proceed from a "germ"
in the Constitution, but would fasten a barnacle on it. To graft the
branches of a rubber tree on a pine would be a miracle of forestry, but
hardly evidence of "growth."
Let us now examine Lynch's demand for proof that the Framers
meant the original understanding to be binding, i.e., that they left no
room for "growth" outside the Constitution except by amendment. The
Framers, it may be stated categorically, did not allow for "growth beyond the original understanding," a euphemism for judicial rewriting of
the Constitution. For this we have the word of Madison and Jefferson.
Madison declared that if "the sense in which the Constitution was accepted and ratified by the Nation . . . be not the guide in expounding
it, there can be no security . . . for a faithful exercise of its powers. "370
As President, Jefferson pledged to administer the Constitution "according to the safe and honest meaning contemplated by the plain understanding of the people at the time of its adoption-a meaning to be
found in the explanations of those who advocated . . . it.' ' 371 "Our peculiar security," he stated, "is the possession of a written Constitution.
Let us not make it a blank paper by construction. . . . If [power is
boundless] then we can have no Constitution. If it has bounds, they can
be no other than the definitions of the powers which that instrument
gives.1' 37 a No activist, to my knowledge, has ever avouched any
Framer's statement to the contrary. Instead, reliance is customarily
placed on Marshall's sonorous dictum in 1819: "it is a Constitution we
are expounding, 37 3 ignoring his own repudiation, unearthed by Gerald
Gunther, of "the most distant allusion to any extension by construction
of the powers [granted by the Constitution]," and expressly disclaiming
a judicial "right to change that instrument. 3 74

369. See supra text accompanying notes 10 & 50.
370. 9 JAMES MADISON, WRITINGS 191 (G. Hunt ed. 1900).
371. 4 J. ELUOT, supra note 175, at 446. On the heels of the Convention, Justice James
Wilson, a leading participant, said, "[t]he first and governing maxim in the interpretation of a
statute is, to discover the meaning of those, who made it." I THE WORKS OF JAMES WILSON 75
(R. McCloskey ed. 1967). The renowned constitutional commentator Chief Justice Thomas Cooley, wrote, "[t]he meaning of the Constitution is fixed when it is adopted, and it is not different at

any subsequent time." T. COOLEY,

TREATISE ON THE CONSTITUTIONAL LIMITATIONS

69 (6th ed.

1890). Justice Holmes stated that an amendment should be read in "a sense most obvious to the
common understanding at the time of its adoption." Eisner v. Macomber, 252 U.S. 189, 220
(1920)(Holmes, J., dissenting).
372. 8 WRITINGS OF THOMAS JEFFERSON 247 n.1 (P. Ford ed. 1892). Chief Justice Taney
declared, "[i]f in this Court we are at liberty to give the old words new meanings when we find
them in the Constitution, there is no power which may not, by this mode of construction, be
conferred on the general government and denied to the States." The Passenger Case, 48 U.S. (7
How.) 283, 478 (1849)(Taney, C.J., dissenting).
373. McCulloch v. Maryland. 17 U.S. (4 Wheat.) 316, 407 (1819).
374. Marshall, A Friend of the Constitution. in JOHN MARSHALL'S DEFENSE OF MCCulloch
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Because the question whether the Constitution allowed for the
"growth" of power is central, because it is not met by erecting a moralfunctional theory outside the Constitution, I take leave to stress a few
elementary principles. The Colonists dreaded power and, Bernard
Bailyn tells us, dwelt on it interminably, centering on "its endlessly
propulsive tendency to expand itself beyond legitimate boundaries.11371
Understandably, therefore, Lee of Virginia assured the Virginia Ratifiers that every assertion of power must answer the question: "Is it
enumerated in the Constitution? .

.

. It is otherwise arbitrary and un-

constitutional. 8 a76 Early on, Chief Justice Marshall declared that the
government "can exercise only the powers granted to it,"'3 7 as the
Court, per Justice Stone reiterated in 1942: "courts possess no power
8 The notion that a Constitution so
not derived from the Constitution. 117
limited could be made to "grow" by the judiciary was alien to the
Framers. Even the legislature, darling of the Founders-in contrast to
the judiciary which, Hamilton assured the Ratifiers, "[was] next to
3
nothing," 37
' and was in fact regarded with "aversion" SS--could
not
change it, for as Madison said, "it would be a novel and dangerous
doctrine that a Legislature could change the constitution under which
it held its existence." ' Justice William Paterson, a prominent Framer,
declared that "[tlhe Constitution is certain and fixed

. . .

and can be

'
revoked or altered only by the authority that made it. "s1s
Very early
Marshall, who had been a protagonist of judicial review in the Virginia

v. Maryland 185, 209 (G. Gunther ed. 1969). See also R. BERGER, GOVERNMENT BY JUDICIARY
376-77 (1977). This so-called "living Constitution" doctrine, Gary Leedes justly observes, is a
disguise for judicial imposition of personal preferences. Leedes, supra note 12, at 1364.
375. B. BAILYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION 56 (1967).
376. 3 J. ELLIOT, supra note 105, at 186.
377. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819). See also United States
v. Worrall, 2 U.S. (2 DalI.) 384, 393 (Cir. Ct. D. Pa. 1798). For other examples of emphasis on
enumerated rights and limited powers, see R. BERGER, GOVERNMENT BY JUDICIARY 24-25, 28,
176-77 (1977); R. BERGER, EXECUTIVE PRIVILEGE: A CONSTITUTIONAL MYTH 57-58 (1974).
378. Ex parte Quirin, 317 U.S. 1, 25 (1942). All three branches are "of limited and defined
powers." Loan Ass'n v. Topeka, 87 U.S. (20 Wall.) 655, 663 (1874).
379. THE FEDERALIST No. 78, at 504 n.* (A. Hamilton)(Mod. Libr. ed. 1937).
380. In his 1791 Lectures, Justice James Wilson said that the judicial power, being derived
from a "foreign source," and "directed to foreign purposes, . . . were objects of aversion and
distrust. . . . But it is high time that we should chastise our prejudices." I THE WORKS OF JAMES
WILSON 292-93 (R. McCloskey ed. 1967).
381. 2 M. FARRAND, supra note 265, at 92, 93.
382. Vanhorne's Lessee v. Dorrance, 2 U.S. (2 Dail.) 304, 308 (Cir. Ct. D. Pa. 1795). For
the Founders this was a basic principle. The Massachusetts Circular Letter of February 11, 1768,
drafted by Samuel Adams and directed to the other colonies, led off with the statement "[t]hat in
all free States the Constitution is fixed; and as the supreme Legislature derives its Power and
Authority from the Constitution, it cannot overleap the Bounds of it, without destroying its own
foundation." H. COMMAGER, DOCUMENTS OF AMERICAN HISTORY 66 (7th ed. 1963). See also P.
KURLAND, WATERGATE AND THE CONSTITUTION 7 (1978).
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Ratification Convention, stated that a written Constitution was
designed to define and limit power, and asked, "[t]o what purpose are
powers limited . . . if these limits may, at any time, be passed by those
intended to be restrained," among whom he included the judges.
Another factor militated against the implicit grant of a roving
commission to the courts to right all "wrongs"-the Founders'
"profound fear of judicial independence and discretion," 38 4 given colorful utterance in 1767 by Chief Justice Hutchinson of Massachusetts:
"IT]he Judge should never be the Legislator. Because then the Will of
the Judge would be the Law: and this tends to a State of Slavery." 386 It
is now fashionable in academe to regard the separation of powers as
passe, " 6 but Madison stated in the First Congress that "[i]f there is a
principle in our Constitution . . . more sacred than another, it is that
which separates the legislative and judicial powers." '8 7 Spelled out in
the Massachusetts Constitution of 1780, it laid down that "the judicial
shall never exercise the legislative and executive powers. 388 Law-mak38
ing, as Chief Justice Hutchinson understood, was for the Legislator; '
the Judge was to expound, construe the law. In the Convention, Elbridge Gerry stated that "making the Expositors of the Laws, the Legislators . . . ought never to be done.13 90 Corwin summed up: "[T]he
function of judicial review is almost invariably related by members of
the Convention to the power of judges as 'expositors of the law.' "391 A
function so conceived could not "grow" to embrace the forbidden power
to "legislate," let alone to displace the Framers' constitutional choices.
The foregoing utterances are underscored by the Framers' categor-

383. Marbury v. Madison, 5 U.S. (I Cranch) 137, 176 (1803). "The theory of our governments . . . is opposed to the deposit of unlimited power anywhere." Loan Ass'n v. Topeka, 87
U.S. (20 Wall.) 655, 663 (1874).
384. G. WOOD, THE CREATION OF THE AMERICAN REPUBLIC 1776-1787, at 298, 304
(1969).
385. Horwitz, The Emergence of an Instrumental Conception of American Law, 17801820, in 5 PERSPECTIVES IN AMERICAN HISTORY 287, 292 (1971). Hutchinson echoed de Montesquieu, the oracle of the Founders, who had written that if the judges were to be the Legislators,
"the life and liberty of the subject would be exposed to arbitrary control." de Montesquieu, The
Spirit of Laws, in 38 GREAT BOOKS OF THE WESrERN WORLD 70 (R. Hutchins ed. 1952).
386. See M. PERRY, supra note I, at 151.
387. I ANNALS OF CONG., supra note 68, at 581.
388. I B. POORE, supra note 215, art. XXX. For the same utterance by Madison, see I
ANNALS OF CONG., supra note 68, at 435-36. "[lit is a breach of the National fundamental law if
Congress gives up its legislative power and transfers it . . . to the Judicial branch.
... Buckley
v. Valeo, 424 U.S. I, 121-22 (1976) (quoting Hampton v. United States, 276 U.S. 394, 406
(1928)).
389. See Kamper v. Hawkins, 3 Va. (I Va. Cas.) 20 (1793), quoted in supra note 210.
390. 2 M. FARRAND, supra note 265, at 75.
391. E. CORWIN, THE DOCTRINE OF JUDICIAL REVIEW: ITS LEGAL AND HISTORICAL BASIS
AND OTHER ESSAYS 43-44 (1963).
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ical rejection of judicial participation in legislative policymaking. It had
been proposed to make the Justices members of a Council of Revision
that would assist the President in exercising the veto power on the
ground that "[laws may be

. .

.unwise, may be dangerous . . .and

yet not be so unconstitutional as to justify the Judges in refusing to
give them effect."' 392 But Gerry objected, "[i]t was quite foreign from
the nature of ye. office to make them judges of the policy of public
measures."393 Nathaniel Gorham chimed in that judges "are not to be
presumed to possess any peculiar knowledge of

. .

. public mea-

sures";394 and Rufus King objected that judges "ought not to be legislators."3 95 As Corwin emphasized, "[t]he first important step in the
clarification of the Convention's ideas with reference to the doctrine of
judicial review is marked, therefore, by its rejection of the Council of
Revision idea on the basis of the principle . . . '[t]hat the power of
making ought to be kept distinct from that of expounding the

laws.' "s A leading activist, Charles Black, confirms that for the colonists, "[t]he function of the judge was thus placed in sharpest antithesis. to that of the legislator," who alone was concerned "with what the
397
law ought to be."

Perry reduces my many-faceted argument to the Framers' rejection of "a proposal that the judicial branch

. . .

participate in a Coun-

cil of Revision." This he dismisses because, in short, "to say that the
Framers did not intend the judiciary to undertake a noninterpretive
function is not necessarily to say that the Framers intended the judiciary not to undertake such a function."398 The short answer might be
392.
393.
394.

2 M.
1 M.
2 M.

FARRAND,
FARRAND,
FARRAND,

supra note 265, at 73.
supra note 265, at 97-98.
supra note 265, at 73.

395. 1 M. FARRAND, supra note 265, at 108. Perry also quotes William Nelson's statement
that the lawyers of the Revolutionary generation conceived the judicial role under the Constitution
"'to ascertain its meaning,' not to fit it to new conditions as they arose." Perry, Interpretivism,
supra note 1,at 268 (quoting Nelson, Continuity and Change in Constitutional Adjudication
(Book Review), 78 YALE L.J. 500, 509 (1969)).
396. E. CoRWIN, supra note 391, at 42 (emphasis added). In The Chinese Exclusion Case,
130 U.S. 581 (1889), the unanimous Court held per Justice Field that "the province of the courts
is to pass upon the validity of laws, not to make them." Id. at 603.
397. C. BLACK, THE PEOPLE AND THE COURT 160 (1960).
398. Perry, Interpretivism, supra note 1,at 269 (footnote omitted). How can Perry's utterance be reconciled with the statement that "[c]oncededly, the proposition that the Framers intended the equal protection clause not to prohibit segregated public schooling is equivalent to the,
proposition that they intended such schooling not to be proscribed in the name of the particular,
narrow value judgment they embodied in the clause." Id. at 300 n.163 (emphasis added). If they
intended segregation "not to be proscribed," it follows that they "intended the judiciary not to
undertake such a function." "But in Brown," Perry explains, "the Court avoided acting contrary
to that intent by not relying on the claim that its invalidation of segregated schooling merely
represented enforcement of the Framers' intentions. Rather, the Court suggested that no one
could tell whether the Framers meant to prohibit segregated public schooling." Id. In other words,
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that of Chief Justice Marshall: the words of the Constitution are not to
be "extended to objects not . . . contemplated by its framers." 99 The
burden, as we have seen, is on one who claims power to show where it
is enumerated in the Constitution. Perry also would distinguish between a declaration of unconstitutionality and the "all-purpose veto"
envisaged by the Council of Revision. 0 If there is no "peculiar" judicial qualification for policymaking before enactment, it is not miraculously conceived when judges sit in judgment on the statute. The Framers' opposition to judicial participation in the veto was based, said
Corwin, on the principle "[tihat the power of making ought to be kept
distinct from that of expounding the laws."40 The sweep of that principle is not limited by the happenstance that it was applied to judicial
participation in the veto. I cannot believe that after a denial to the
Justices of a share of policymaking in the veto process, the, Framers
then authorized a complete takeover if Congress failed to legislate, or if
its legislation displeased the Justices. Perry himself observes, "it cannot
be said that the Framers intended that the judiciary exercise such
[noninterpretive] review. "402 Even Justice Douglas, that paragon of activists, stated that "[w]hen the Court used substantive due process to
determine the wisdom or reasonableness of legislation, it was indeed
transforming itself into the Council of Revision which was rejected by
03
the Constitutional Convention.'4
The absence of what Perry said would have been a "remarkable
delegation" need not be left to conjecture, for it is foreclosed by positive historical evidence. In briefest summary, there are: (1) the Founders' belief in a fixed Constitution of unchanging meaning, alterable
only by the people, not by the courts; (2) the avowedly inferior place of
the judiciary in the federal scheme, deriving from suspicion of the innovative judicial review by judges who had theretofore been regarded
with "aversion"; (3) the Founders' "profound distrust" of judicial discretion; (4) their attachment to the separation of powers and insistence

by shutting their eyes to the Framers' intent they "avoided acting contrary to that intent." For, to
borrow from Perry, "we do know that the Framers did not intend to prohibit segregated public
schooling." Id. at 295 (footnote omitted). Then too, if the meaning was obscure, it could not serve
to overthrow the established control of local matters protected by the tenth amendment. See generally supra note 292. Perry endorsed such reasoning with reference to incorporation of the Bill of
Rights by the fourteenth amendment. M. PERRY, supra note I, at 194 n.26.
399. Ogden v. Saunders, 25 U.S. (12 Wheat.) 213, 332 (1827)(Marshall, C.J., dissenting).
400.

Perry, Interpretivism, supra note 1, at 269.

401. E. CORWIN, supra note 391, at 42 (emphasis added).
402. Perry, Interpretivism, supra note 1, at 269 n.34. Perry also wrote, "it is as plain as
such things can ever be that the Framers did not mean for the judiciary to undertake" the function of "creatively shaping . . . fundamental law." Id. at 268.
403. Flast v. Cohen, 392 U.S. 83, 107 (1968)(Douglas, J., concurring). See also Griswold v.
Connecticut, 381 U.S. 479, 513 n.6 (1965)(Black, J., dissenting).
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that courts should not engage in policymaking but act solely as interpreters, not makers, of the law; (5) Hamilton, foremost advocate of
judicial review, iterated that there "is no liberty, if the power of judging be not separated from the legislative and executive powers.""4' '
That he did not mean to authorize the judiciary to take over legislative
functions is demonstrated by his statement that courts may not "on the
pretense of a repugnancy

. . .

substitute their own pleasure to the con-

stitutional intentions of the legislature." 05 Justice James Iredell, himself a powerful advocate of judicial review, put the matter unequivocally: within their constitutional boundaries legislatures are not
controllable by the courts 0 And Hamilton assured the Ratifiers that
judges could be impeached for deliberate usurpations on the authority
of the legislature;40 7 and (6) The States' Rights to which the Founders
jealously clung and fortified by the tenth amendment cannot be diminished but by plain terms, not by inferences drawn from indeterminate
phrases such as "equal protection." In the words of Madison, "it exceeds the possibility of belief, that the known advocates in the Convention for a jealous grant and cautious definition of federal powers,
should have silently permitted the introduction of words or phrases in a
sense rendering fruitless the restrictions and definitions elaborated by
them. 408
In sum, Perry failed to undercut my proof from the historical
materials that the Founders did not authorize "constitutional policymaking by the judiciary"-a conclusion he accepts.4 0 9 And he must
now meet the evidence that the Founders were attached to a "fixed
Constitution," and left no room for judicial change of its meaning or
for "growth" through judicial midwifery.
CONCLUSION

Perry, in my judgment, has failed to bridge the gap between the
Constitution and his theory of "moral evolution"; he has not answered
the call of Henry Monaghan upon his fellow panelists "to establish a
connection between those moral rights and the Constitution. '410 Be it
assumed that the recommended power is "functionally" necessary, the
Court cannot confer power upon itself contrary to Hamilton's assur-

404.

THE FEDERALIST No. 78, at 504 (A. Hamilton)(Mod. Libr. ed. 1937).

405. Id. at 507.
406. See Ware v. Hylton, 3 U.S. (3 Dail.) 199, 266 (1796), quoted in supra note 284.
407. THE FEDERALIST No. 81, at 526-27 (A. Hamilton)(Mod. Libr. ed. 1937).
408. 3 M. FARRAND, supra note 105, at 488.
409. Perry, Interpretivism, supra note 1, at 275. See also text accompanying note 10.
410. Constitutional Adjudication and Democratic Theory, 56 N.Y.U. L. REv. 259, 535
(1981)(remarks of Professor Monaghan).
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ance that "[ain agent cannot new model his own commission.""" Even
Congress, Chief Justice Marshall held in Marbury v. Madison,"" cannot enlarge the jurisdiction of the Court; still less can the Court itself
do so. If, for example, the Court were to create "entitlements" for the
impoverished " because the legislature refused to do so, it would act in
defiance of the separation of powers: "the judicial shall never exercise
the legislative.
powers.
In the case of state failure thus to legislate, it would breach the federalism basic to our constitutional system
and invade the reservation to the states, by the tenth amendment, of
powers not granted to the federal government.4 1' The fact that such an
additional power might be advantageous cannot justify the judicial
amendment, for article V reserves that power to the people exclusively. 18 The Court was not designed to be a "Mr. Fixit." Madison
stated, "had the power of making treaties, for example, been omitted,
however necessary it might have been, the defect could only have been
17
lamented or supplied by an amendment to the Constitution.'4
When Perry, in the teeth of the historical evidence, says that he

"'can think of no good reason

. . .

to curtail [noninterpretivism],""

8

he

reveals his preference for results over constitutional limitations. And he
justifies Samuel Estreicher's observation that his theory is "without the
slightest tether to the constitutional text or the usual sources or modes

411.
412.
413.

OF ALEXANDER HAMILTON 166 (H. Lodge ed. 1904).
5 U.S. (I Cranch) 137 (1803).
See supra text accompanying notes 12, 27-28.
414. I B. POORE, supra note 215, art. XXX.
415. Perry concluded that "noninterpretive review is illegitimate in both federalism and separation of powers cases." Perry, Functional Justification, supra note 1, at 280 n.10. But he also
wrote that arguments "sounding in federalism" are "dated." M. PERRY, supra note 1, at 132 n.*.
See supra text accompanying notes 290-99. Ely observes that by the tenth amendment, Madison
"wished to forestall ... the implication of unexpressed powers." J. ELY, DEMOCRACY AND DisTRUST 36 (1980). See also Berger, The Ninth Amendment, 66 CORNELL L. REV. 1 (1980).
416. "It is not the function of courts or legislative bodies ... to alter the method [for
change] which the Constitution has fixed." Hawke v. Smith, 253 U.S. 221, 227 (1920).
In McPherson v. Blacker, 146 U.S. 1 (1892), Chief Justice Fuller, speaking for the majority
stated:
[W]e can perceive no reason for holding that the power confided to the States by the
Constitution has ceased to exist because the operation of the system has not fully realized
the hopes of those by whom it was created. Still less can we recognize the doctrine, that
because the Constitution has been found in the march of time sufficiently comprehensive to
be applicable to conditions not within the minds of its framers, and not arising in their
time, it may, therefore, be wrenched from the subjects expressly embraced within it, and
amended by judicial decision without action by the designated organs in the mode by which
alone amendments can be made.
Id. at 36.
417. 2 ANNALS OF CONG., supra note 68, at 1900-01.
418. M. PERRY, supra note 1, at 163.
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of interpretation."' 10 Instead, it is a polite version of Paul Brest's bold
challenge to the assumption that judges are bound by the text of the
Constitution.420 But where Brest concedes that "the written Constitution lies at the core of the American 'civil religion', 42 1 that it "remains
the governing document of the United States,"' 22 Perry would supplant
it by a new "civil religion"-the alleged paramount commitment to
"moral evolution." The Constitution, Robert Dahl wrote, "has remained because our society is essentially democratic,"' 23 not a judicial
oligarchy, because, as Hans Linde remarked, "[tihe whole enterprise of
constitutional law rests, after all, on the premise that the nation cares
4
about its Constitution, not about its courts.''
"The Constitution established by the framers," Perry recognizes,
"does not ordain a perfectly just political order."' '23 He would make it
just by conferring revisory power on the Justices, who often cannot
even agree among themselves. If that cannot be accomplished consistently with "the principle of electorally accountable policymaking," his
overriding "commitment [is] to constitutional policymaking by the judiciary. "420 In other words, if the "human rights" dear to his heart
cannot be obtained by the electoral process or by a rationale consistent
therewith, he will turn to the nine "Platonic Guardians" rejected by
Judge Learned Hand. 27 The "substitution . . . of the [judges'] individ419. Id. at 124 n.*. Perry quotes Sandalow in response:
To stress the element of choice in constitutional interpretation is not to argue that
contemporary discretion is unlimited, but only that the limits are not those imposed by the
language and pre-adoption history of the Constitution. The limits . . . are those that have
developed over time in the ongoing process of valuation that occurs in the name of the
Constitution.
Id.
In plain words, constitutional limits do not count; limits "developed over time" by the judiciary do. But self-fashioned limits have been repudiated by successor courts in droves.
420. See Berger, Paul Brest's Brief for an Imperial Judiciary, 40 MD. L. REV. 1 (1981).
421. Brest, supra note 131, at 234.
422. Id. at 236.
423. M. PERRY, supra note 1, at 203 n. 116 (quoting R. DAHL, A PREFACE TO A DEMOCRATIC THEORY

143 (1956)).

424. Linde, Judges, Critics and the Realist Tradition, 82 YALE L.J. 227, 256 (1972).
425. M. PERRY, supra note 1, at 88. Chief Justice Marshall declared, "[t]he constitution
. . . was not intended to furnish the corrective for every abuse of power which may be committed
by the state governments. The interest, wisdom, and justice of the representative body. . . furnish
the only security . . . against unwise legislation generally." Providence Bank v. Billings, 29 U.S.
(4 Pet.) 514, 563 (1830). For similar expressions by Elbridge Gerry, a Framer, and by Justice.
Brandeis, see supra text accompanying notes 331 & 332.
426. M. PERRY, supra note I, at 10 n.*.
427. L. HAND, THE BILL OF RIGHTS 73 (1958).
An activist cheerleader, Anthony Lewis, ruefully wrote in May 1974 that the issues of race
and poverty are "much more complicated, more intractable than we imagined." Lewis, A Time to
Celebrate, N.Y. Times, May 13, 1974, at 31. Charles Black stated on October 16, 1976, that
[t]he poor are indeed unfree. . . . [B]ut reliance on the judiciary to correct this kind
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ual sense of justice," wrote Cardozo, "might result in a benevolent despotism if the judges were benevolent men. It would put an end to the
reign of law. ' ' 4" That is a high price even for the achievement of unquestionable moral ends. And it departs from a central tenet of liberalism-the rule of law.
Perry's vision of a "just order"-judicially fashioned-tacitly
posits that the end justifies the means. 2 Men have been burned at the
stake by the Inquisition to defend the "truth" the Holy Mother Church
felt duty-bound to protect. For me, the guide is that of Justice Story,
who sat with Chief Justice Marshall, himself a delegate to the Virginia
Ratification, and presumably privy to the Framers' intentions:
Nor should it ever be lost sight of, that the government of the United
States is one of limited and enumerated powers, and that a departure
from the true import and sense of its powers is pro tanto the establish-

ment of a new constitution. It is doing for the people what they have not
chosen to do for themselves. It is usurping the functions of a legislator. 30
That is precisely what Perry would justify-the judicial establishment
of binding norms outside the Constitution, and to which the bulk of the
American people are overtly antipathetic. My commitment, unlike
Perry's, is not to any particular cause, but has been and remains to the
Constitution, to the right of the people to govern themselves, even if
they go counter to my desires or those of the Justices. If they are to
surrender that right, let it be by amendment.

of unfreedom is tragically misplaced. ... [W]hat will be wanted, and indispensably
needed, is that major shift of resources, and that systematic reorganization, which cannot
succeed without very weighty action by the political branches. The most serious single mistake possible at this time would in my judgment be to write Congress off, and to try to
tackle poverty by invoking the judicial power.
C. Black, supra note 91.
428. B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 136 (1921).
429. Lord Chancellor Sankey stated that "lilt is not admissible to do a great right by doing
a little wrong. . . .It is not sufficient to do justice by obtaining a proper result by irregular or
improper means." Quoted in Miranda v. Arizona, 384 U.S. 436, 447 (1966). Leonard Levy observes that "any means to a justifiable end is, in a democratic society, a noxious doctrine." L.
LEvY, THE SUPREME COURT UNDER EARL WARREN 190 (1972). See also S. HOOK, supra note
74.
430. I J. STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 426, at

325 (5th ed. 1905).
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APPENDIX
Elsewhere I have detailed the evidence supporting Perry's conclu3 1
sion that segregation was excluded from the fourteenth amendment.
Here one item must suffice. James Wilson, chairman of the House Judiciary Committee, assured the framers that the Civil Rights Act of
1866, that was embodied in the amendment, 433 did not mean that all
children "shall attend the same schools."4 3 Contrast this with Ronald
Dworkin's imaginary soliloquy of a framer: "Nor do I, as it happens,
have any particular preferences myself, either way, about segregated
schools. I haven't thought much about that either."4 34 Such are the
fantasies of one divorced from evidence that school desegregation
aroused the deepest racism far into the Reconstruction."s
Perry qualifies his endorsement of the history: "After all, it is impossible to uncover the intentions of each of the many framers of a
provision . . . [and) those . . . who ratified it." 4 36 The Court has not
required the impossible: "It has never been questioned in this Court
that committee reports, as well as statements by those in charge of a
bill . . . are authoritative elucidations of the scope of a measure."4 37 In
addition, some 30-40 members underscored the narrow scope of the
measure. The decisions can summon Jefferson's view that for the "understandingof the people at the time of its [the Constitution's] adop-tion," we must look to "the explanations of those who advocated...
That the 1866 Report, the leadership and debaters spoke for the
rank and file finds powerful confirmation in the rejection of radical attempts to bar readmission of Tennessee because its Constitution did not
provide for Negro suffrage, by a vote of 125 to 12 in the House and 34
to 4 in the Senate. 43 ' What, it may be asked, is the relevance of the
suffrage bar to desegregation? The answer may be found in Richard
Kluger: "Could it be reasonably claimed that segregation had been outlawed by the Fourteenth when the yet more basic emblem of citizen-

431.

R.

BERGER, GOVERNMENT BY JUDICIARY

117-33 (1977).

432. Id. at 22-23.
433. Id. at 27.
434. Dworkin, The Forum of Principle, 56 N.Y.U. L. REV. 469, 487 (1981).
435. Berger, The Fourteenth Amendment: Light From the Fifteenth, 74 Nw. U.L. REV.
311, 326-31 (1979).
436. M. PERRY, supra note 1, at 69 (footnote omitted)(emphasis added).
437. Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 399-400 (1951)(Frankfurter, J., dissenting). See also Duplex Printing Press Co. v. Deering, 254 U.S. 443, 474-75
(1921'); Union Starch & Ref. Co. v. NLRB, 186 F.2d 1008, 1012 (7th Cir.), cert. denied. 342
U.S. 815 (1951).
438. 4 J. ELUOT, supra note 175, at 446.

439. R.

BERGER, GOVERNMENT BY JUDICIARY
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ship-the ballot-had been withheld from the Negro under that
amendment?" 4 4 0
The segregation evidence enables us to appraise the distinction
drawn by Perry between "extraconstitutional policymaking" (going
"beyond" the framers' value judgments) and "contraconstitutional policymaking" (going "against" their judgments). 441 He asserts that no
modern constitutional policymaking by the Supreme Court is contraconstitutional, and he is therefore not concerned with that issue." 2
Perhaps I fail to grasp a meaty distinction, but to my mind, to include
in the amendment that which the framers excluded is to go "against"
the framers' will. By his own testimony, "the framers did not intend to
prohibit segregated public schooling," ' "1 3 to "ban" or to "enjoin [state]
laws establishing racial segregation.'
What the framers did not intend to "prohibit" was prohibited by Brown v. Board of Education and
was therefore contraconstitutional.
Perry explains that Brown was not contraconstitutional because it
did not decree "a result contrary to a state of affairs that is constitutionally required. . . .No one suggests that the framers meant to require segregated public schooling."' 4' 5 There was no occasion for such a
requirement. As Roscoe Conkling said of the proposal to prohibit states
from denying political rights to any person, "[i]t trenches upon the
principle of existing local sovereignty. . . .It takes away a right which
has been always supposed to inhere in the States.""' So too, the framers meant to leave state control of segregation intact. When Brown reversed that determination, it went "against" the judgment of the fram447
ers, "contrary to a value judgment the framers constitutionalized."
Perry considers that interpretivists who avoid condemning Brown as
"illegitimate" cannot meet the problem that "the legislative history of
the fourteenth amendment does reveal a consensus-a tragic, morally
indefensible consensus-about segregation in schooling (and, indeed,
about segregation generally).""' 48 For present purposes "illegitimate"
suffices.

440.
441.
442.
443.
444.
445.

BY

R. KLUGER, SIMPLE JUSTICE 635 (1976).
M. PERRY, supra note I, at ix.
Id.
Id. at 68.
Id. at 33, 92, 105.
Id. at 74.
.446. CONG. GLOBE, 39th Cong., IstSess. 358 (1886). See also R. BERGER, GOVERNMENT
JUDICIARY 61 (1977).
447. M. PERRY, supra note 1, at 212 n.97.
448. Id. at 69.
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