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I. INTRODUCTION 

In 2009 Detective Neil peetor was working as an undercover 
office~ in an online chat room.3 In the chat room he cro ed path with 
Arthur Weston Staples, ITI.4 Staple used the internet to send Detecti e 
Spector a pornographic image of a child.s Ba ed on this exchange a search 
warrant wa executed for Staples horne in Virginia and his computer wa 
eized.6 A forensic examination of the computer revealed hundred of 

images of chi ld pornography including six image of "Amy,,7 being 
sexually abused as a child.!! 

Staples later pled guilty to di tribution and po se sion of child 
pornograpby, a well as tran portation of visual depictions, via interstate 
commerce of minor engaging in e uaLly explicit conduct. in violation of 
18 U .. c. § 2252.'1 The government filed a request on ' Amy s' behalf, 
eeking restitution lO from Staples based on the image taple had of her 

se ual abuse on hi computer. I I The court ordered Staples to pay "Amy" 
restitution in the amount of$3 680,153, holding tap Ie jointly and everally 
liable 11 for thi amount along with other defendants who currently, or will in 
the future, pay restitution to 'Amy' for po e sing, receiving. and/or 

2 It is a common practice for police officers to enter child pornography chat rooms and look for 
those who are obviously producing, distributing, or possessing child pornography. 

3 United States v. Staples, No. 09-14017-CR, 2009 WL 2827204, at *1 (S.D. Fla. Sept. 2, 2009). 
4 Id. 
5 Id. 
to Id. 
7 "'Amy" is a pseudonym for the victim. now an adu lt , to protect her privacy. "Amy" is nl 0 known 

as "Misty" in the series of videos containing her images. PornographIC pictures and videos of the same 
child are oOen referred to JS n "series"; a series I a COIl~'C lion of pictures or videos taken over a pcriod of 
time that contains both pornographic and non-pornographIc depictions of thl! same chlld or children. 
Brief of Juonal e.nter for Missing & Exploited Children as Amici Curiae at 5. nited talcs \ . 
Parolinc. 671 F. upI'. 2d 781 (E.D. Tex. 2009) ( o. 11- 5); Michael A. Kaplan. ote. Mal/dalarv 
ResllfutlOlI: B/Suring Ilwl Pnsst!ssors 0/ Mid Pomography Pay/or Their Crlfllt!.I. 61 YRACU. E L. R£ . 
531. 536 (20 II). Each Vic tim depicted witltin a series is typically glvcn a pseUdonym to protect her 
identity. Kaplan, at 536; Purolille. 672 F. upp. 2d at 7 3. 

I Staple.s. 2()09 WL 2827204. at -I. 
9 Id.at.!. 

10 See discussion infra Part II (defining restitution and its application in child pornography 
possession cases). 

II Slaples, 20(J9 WL 2827204, at ·1. 
12 "Joint and eveml Liabi lity" IS "ll1iability that may be apportioned ciUler among two or more 

partie or to only one or a few select members of the group. at the adversorY, discretion. 1l1U. each 
liable party is Individually respon ible for the entire ohligation. but a pa. IIlg party may have a right of 
contribution and indemnIty from nonpaying parties." BLACK' LAW DICTIONARY 927 (11 th ed_ 2009). 
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disseminating the pornographic images of her abuse. 13 

In a different case, in 2004, a computer repair shop in Virginia 
contacted police to report that it had been hired to repair a computer that 
contained child pornography.14 An investigation revealed that the computer 
belonged to Mark Church, who subsequently admitted that he possessed 
approximately 700 images of child pornography.15 Several of these were 
images of "Amy.,,16 Church was charged in late 2009 for this possession of 
child pornography, in violation of 18 U.S.c. § 2252, and pled guilty.17 The 
government filed a restitution request on "Amy's" behalf based on the 
images of her found on Church's computer.18 In considering the restitution 
request, the court held that Church's actions harmed "Amy" by violating her 
privacy. 19 However, because there was a lack of evidence upon which the 
court could base a factual finding that the full amount of the victim's losses 
were proximately caused by Church, the court ordered Church to pay 
"Amy" only a "nominal figure of restitution" in the amount of $ 100.20 

The facts in these cases were quite similar.21 Both involved 
defendants convicted of possession of child pornography images in violation 
of the same statute; both involved the same victim who claimed to suffer the 
same total loss as a result of each crime; and neither defendant was alleged 
to be a producer of child pornography. So what, then, explains the vastly 
disparate outcomes in the amount of restitution awarded? The different 
outcomes are the result of a split in the courts in determining whether 
restitution orders under 18 U.S.c. § 225922 ("Section 2259") require 
proximate23 causation between the victim's loss and the defendant's crime 

13 Staples, 2009 WL 2827204, at *1 . 
'4 United States v. Church, 701 F. Supp. 2d 814, 816 (W.D. Va. 2010). 
15 Jd. 
16 Jd 
17 Jdat817. 
18 Jd. at 816. 
19 Jd 
20 Jd 
11 LIkewise. these case arc also typica l of the relatively recent, but mcreasmg!) common, practice 

ofsccl.ing restitution from those convicted of possession of child pornography. 
2~ An offense under I U.. . . 2251-60 i. an otTense that requires mnndmory reslIrUlion under 

I, U .. c. P259 (1996). 
~\ The upreme Court has defined ~proximate cau e" as .. horthand for the policy-based judgment 

Ihat not all f1lctual causes contributing to an injury should be lega lly cognizablt: en uses. " C Transp .• 
lnc. \. McBride, 131 . Ct. 2630. 2642 (20 Ill. Similarly, Prosser and Keeton define proximate cause as: 

1M Jerely the limitation which Ute courts have placed upon the actor's 
responsibility for the cOllsequences of the actor's conduct. In a philosophical 
sen!;e, the consequence of an act go forward to e[ernlty, and the callses of an event 
go back to the dawn of human events, and beyond. But any attempt to impose 
n.'sponsibilil) upon uch a basis wou ld resu lt in infinite liability for aU wrongful 
act .... As a practical matter, legal responsibility must be limited to Lhose causes 
which are so closely connected with the result and of such significance tholthe law 
is Justificd in Imposing liability. 

W. PAOE KEETON ET AL., PROSSER ANI) KEETO ON TilE LAw OF' TORTS 264 (5th cd. 1984). Finally, 
Black's Law DicLJonary defIDes proxlnlale cause as "[a] cau e that directly produce an even! and 
wuhou t which ule event \\ould not have 0 curred." BLACK' LA\ DICTIONARY 234 {\lth cd. 20091. 
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of possessing the victim's image, or do not require proximate causation at 
all. This split has resulted in inconsistent restitution orders, both as to the 
amount of the award and as to whether any award is given. 

This Comment argues that many re titution orders are erroneously 
granted in child pornograph pos ession ca es because they are granted for 
purely emotional harm and despite a lack of proximate causation between 
the victim' harm and the defendant possession of her24 image. The crux 
of this problem is that Section 2259 applies broadly to most sex crimes 
involving children, including child pornography possession.25 Child 
pornography possession is different from these other ex crime , however 
because its perpetrators usually do not directly or indirectly come into 
contact with the victim; such perpetrator often commit til crime in their 
own home, without the victim initially even knowing the crime occurred.1fi 

Therefore, many courts find it complex and problematic to apply tradjtional 
restitution concepts to possession cases.27 

Furthermore, the calculation of restitution awards in child 
pornography possession cases is often arbitrary and excessive, resulting in 
excessive and unconstitutional punishment under the Eighth Amendment. 
This Comment does not dispute the necessity for restitution orders in child 
pornography possession cases, but argues that courts are only statutorily 
authorized to grant such orders when the government sufficiently proves 
proximate causation between the victim's actual losses and the defendant's 
crime. Moreover, this Comment proposes an amendment to Section 2259 
that will give courts a consistent method for calculating the amount of 
restitution. 

Part II defines cruld pornography and briefly examine the 
legislative history regarding criminal restitution for chi Id pornography 
possession offenses. Part III analyzes the split in lhe courts regarrung: (I) 
whether Section 2259 requires a howing of proximate cause between the 
victim's loss and the defendant's crime before a restitution order can be 
granted; and (2) assuming such an order is granted, how to calculate the 
amount of restitution to be paid. It also argues that restitution in many child 
pornography po ession cases is improperly ordered because there is no 
proximate harm and uch awards are based purely on emotional harm. 
Finally, it di Cli e the benefits of properly applied restitution orders in 
certain child pornography possession cases. 

Part N proposes a solution to the restitution issue, and argues that 

24 While both genders are victims of child pornography, tbis Comment will generically refer to 
victims as female. This feminine reference is both for the sake of simplicity and because, to date, all of 
those seeking restitution in child pomography possession cases have been female. 

25 See infra note 70 and accompanying text. 
26 See infra note 176 and 8ccompanyIDg text. 
27 See infra text accompanying nOles 157-61. 
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Congre should amend Section 2259 to order a defendant to pay re titution 
to the victim only in cases where the government e tablishe proximate 
cause between the victim s los and the defendant's crime. Moreover. 
where pro imate cause can be e tablished court hould abandon nominal 
and joint and several liability restitution awards, and instead should 
calculate the award based on the loss that the defendant proximately caused 
the victim. However, in keeping with the punitive purpose of restitution, 
society's general contempt for child pornography, and Congress' intent to 
represent the interests of victims, all defendants convicted of child 
pornography po session should face a separate monetary penalty regardless 
of whether proximate harm is established or the government meets its 
burden of proving the precise harm the defendant caused the victim. To 
penalize po essors, Congress sbould amend Section 2259 to require courts 
to charge the po se sor a flat fine to be paid into a ictim's fund (as it ha 
already done for offenders convicted of certain drug crimes categorized as 
" ictimle ").2 Additionally this section explores the benefits the proposed 
solution offers to victims, as well as society as a whole, Part V briefly 
concludes this omment. 

II. BACKGROUND 

A. The Definition of Child Pornography 

Child pornograpby i revolting, and its production distribution, and 
po se sion ha e been condemned as reprehensible.29 Child pornograpby i 
tatutorily defined a 'any visual depiction ... of sexually expl icit conduct. 

. . [that] invol e the use of a minor engaging in e ually explicit 
conduct[.)"3o Under the Sexual Exploitation and Other Abuse of Childr n 
Chapter of Title 18, it is a violation of federal law both to knowingly31 

:~ See illfra note 59. 
;~ ee Ne\\ York v. Ferber, 45 U . . 747, 781. n. 8. (1982); Osborne . Ohio. 495 . '. 103, 107 

(1990); Uniled tates v. Norris, 159 F.3d 926, 927 (5th Cir. 199 ); United tates . Tillmon, 195 F.3d 
40,642 (11 th Cir. 1999); Ashcroft v. Free peech Coalition, 535 U .. 234,249 (2002); Richard Wortley 

& tephen mullbone, Child Pornography all the Imernet, PROBLEM- PI' IFtC G IDE ERIES: PROBLEM­
ORIENTED GUll)!: FOR POLICE. al 8 ( .. Dep't of Justice Office of Conll),. riented Policing crvs .. 

o. 41, 2006). htlp:llwww.cops.usdoj .gov/file ticlPublic3tionsle04062000.pdt: ; see gemrrol(r 153 
ONG. REc. 641. 709 (daily ed. June 2 . 20()7) (statemenls of en. Joe Blden). 

3n 18 U .. C. § 2256(8)(200 ). 
)1 ourts analyzing the mealling of "knowingly," as related to child pornography posse 10D. 

genemlly con ider four faclors: 
(1) whether images were found on the delendant's computer, fee Uniled lalel; \ . 
Irving. 452 F.3d LI0, 122 (2d Cir. 2006 ; (2) the numb!!f of images of child 
pornography thal were found, ee id. (fIDding defendant's possession of 76 Images 
r.:levlInt); (3) whether [he content of the images 'wa evidenl from their filo! 
names,' UnilCd tates . Payne. 341 F.3d 393. 403 (5th ir. 2003) (lindmg 
'number of image, in [defendant's] posse sion. taken together with Ihe sugge live 
titles of the pbotographs' established knowing receipt); and (4) defendant's 
knowledge of and ability 10 access the storage area for the images, see rUmled 

tales v.] R mOl, 455 F.3d 990, 997(- Jl001 (9lh ir. 2006) (addressing 
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possess child pornography and to knowingly access it with intent to view.32 
For example, it is illegal to deliberately access an image or video of child 
pornography on the internet with the intent to look at it, as well as to 
download such an image or video. 

B. A Brief History of Criminal Restitution 

Restitution has been "an integral part of virtually every formal 
system of criminal justice, of every culture[,] and every time.,,33 The 
principle of restitution "holds that, whatever else the sanctioning power of 
society does to punish its wrongdoers, it should also insure that the 
wrongdoer is required to the degree possible to restore the victim to .. . her 
prior state ofwell-being.,,34 Prosecutors have only relatively recently begun 
seeking restitution in child pornography possession cases, whereby 
defendants convicted of possessing images of child pornography pay 
restitution to the victims depicted in those images.35 However, while it may 
be a fairly new concept in child pornography possession cases, criminal 
restitution has been an integral part of criminal justice for centuries, dating 
back to biblical times.36 Historically, restitution required the offender to pay 
more than the victim was actually damaged.37 This "double-payment" 
philosophy implies that restitution was originally used as a form of 
punishment.38 With the passage of time, restitution payments to victims 
were used less commonly in the criminal law context and used more 
frequently in tort or civil law.39 Nevertheless, restitution was still 
sometimes ordered by English common law courts in criminal sentences and 
was also used as a punitive tool in early United States federal criminallaw.40 

defendant's ability to access cache files in hidden subdirectory); cf [United States 
v.) Kuchinski, 469 F.3d 853, 861 [-)63 (9th Cir. 2006) (same). 

United States v. Miller, 527 F.3d 54, 67 (3d Cir. 2008). 
J: 18 U.S.C. § 2252(a)(4) B) (2008). 
1J S. REp. 0.97-532. al30 (1982). repn'nted in 19 2 U .. C.C.A.N 2515. 2536. 
u Id.: see alw atharine M. Goodwin. The Imposition of Re.rtitllli()>1 III Federal Criminal Cases. 

FED. PRORATION. Dec, 1998, 81 95; Uniled Stales v. Renga, I o. 1:0 - R-Q270 A WI, 2009 WL 2579103. 
at -5 (E.D. Cal. Aug. 19. 2009) ("[T)he ordinary meaning of 'restillltion' is resloring someone to a 
posilion Ile occupied before II panicular event." (ciling Hughey \. Unlled tates. 4 5 U.S. 411, 416 
( 1990»). 

" Adam D. Lewis, Dollars alld Sense.' Restillll/Oll Orders for PosseSSlOn of Child Panmgroph • 
Ullder 1 (J.Se. § 2259.37 NEW E."I J. J. ON RIM . & Cl . CO FINE 1ENT 4\3.413 (2011): Nihlelgh B. 
Boe. ote. Pulllllg a !'rlce all Child Porn: ReqUlrillg Defendalll,' Who p()$S/iSS Child Pornogrtlphv 
Ima¥,l!s ro Pay Rf!Slituti0l110 Child Pornography Vicl/ms. 86 .D. L. REV. 205. 207 (2()10). 

.. Brian Klcinhaus. Note, Serving Two Masters: Evalliating tile Criminal or Civil Nawn' of the 
I'WPA alld MVRA Through 'he Ltms oflhe £-c Post Facto Clrmse, the AI otell/elll Doctrine. (Jlld the Sixth 
Amendmenr. 73 FORDHAM L. REV. 27 11, 2719 (2005); see £Kodl~ 22:9 (King James). 

n See Exodlls 22:9; see also S'TEPHE SHAFER, COMPEN ATIO A D REsmUTION TO VICTIMS or 
CRIME 4 (Patterson Smith PubJ'g Corp. 2d ed. 1970). 

38 SCHAFER, supra note 37. 
39 See SCH FER. supra not.e 37. at 7. 
40 See Kleinilalls, supra note 36, at 2719; see also An Act to Regulate Trade and Inlcrcourse wilh the 

Indian Tribes, and 10 Preserve Pea e on the Frontiers, 2 Stat. 139 § 4 (1!!02) (imposed restitution as 
punishment on any U . . citizen who committed robbery, larceny, or trespass on Indian tribal lerrilory): 

https://ecommons.udayton.edu/udlr/vol38/iss2/3
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In the twentieth century, there was a resurgence in criminal 
restitution as courts were given the discretion to order criminal restitution as 
part of a probationary sentence.41 The Federal Probation Act of 1925 gave 
courts the authority to grant criminal restitution.42 However, courts were 
only authorized to require a defendant to pay restitution "to aggrieved 
parties for actual damages or loss caused by the offense for which 
conviction was had[,]" and such orders were "infrequently used and 
indifferently enforced. ,.43 

The victims' rights movement of the 1970s and 1980s revived 
interest in restitution.44 The victims' rights movement arose out of a 
national fear of crime in the United States, and its goal was to "force the 
justice system to realign itself to better represent the interests of victims.'.45 
In 1982, fueled by this movement, President Ronald Reagan authorized a 
task force on crime.46 In its final report, the task force urged the 
implementation of mandatory restitution orders in cases in which the victim 
suffered a monetary loss.47 Furthermore, the task force recommended that if 
a court denied restitution in such cases, the court should be required to state 
on the record the reasons for its denial.48 

The victims' rights movement also fueled Congress to act, and it 
passed the Victims Witness and Protection Act of 1982 ("VWPA,,).49 One 
of the purposes of the VWP A was to encourage courts, when punishing a 
defendant, to ensure that the defendant restored the victim to her prior state 
of well-being, to the best degree possible.so Accordingly, the VWPA 
permitted a court to order restitution as a separate and distinct part of the 
criminal sentence, as opposed to the historical practice of tying restitution 

see also WILLIAM BLACKSTONE, 4 BLACKSTONE'S COMMENTARIES 362--63 (St. George Tucker ed., 
1803) (The Lawbook Exch., Ltd . 1996). 

41 See Federal Probation Act of InS, III U.S.c. §§ 3651-56 (2000) (repealed 1984); see also 
Goodwin, supra note 34, at 95. 

'2 See Goodwin, supra note 34, at 95. 
41 • RI:P. 0 . 97-532, at 30 (19 2), reprlll led in 1982 U .. C.C.A.N. 2512. 2536, se!' also United 

Stales \ Taylor. 305 F.2d itO. 187 (4th iI. 1962) (Ciling Probat ion Act. IR U .. c. § 3651 ( 19S!!) 
(repealed 1987)) . 

... See Klemhaus. slIpra note 36. at 2719; see also B RT GALA\\AY & J() HUD Or., Ju TlCh, 
REsTITlITION. AND RECONru.. IATlON I (Bun Qalaway & Joe Hudson eds .. 1990). 

4~ See Kleinhau . supra note 36. 8t 2719-20; see also ROBERT REIJT. Till 1"'V1~rnL£ VICIl'-t : TH . 
Rt""f.I\ ,\ L JlSTI([ YSTEM'S FORGOTTEN REsr tStEITY 21-22 (1979) (arguing that the number of 

Violent crimes in the United tales in 1976 was double what the FBI statistics claimed). 
46 See LOIS HAIGIIT HERRt GT NET AL .. PRESIDENT'S TASK FOR EON VtCl IM, 0 1' CRIM FtNAL 

REPORT ii (19 2), hltp:llwww.ovc.gov/publicauons/presdnt tskforcrpnJ87299.pdf. 
" /d. a166. 
48 Jd. at 72. 
,. See Vicum and Witness Protection Act of 1982. Pub. L o. 97-291, 96 tal. 1248 (1982) 

(codified as amended in section (If 18 U . . C .. wilh the restitution proviSion at III U .. C. § 3663 (200 ) 
[hereinafter VPWA]). Bl.'(;uuse the ACI was pas ~ In 1982, prior 10 tbe widespread adoption of thl! 
Internet. il clearly did nOI contemplate the use of the Inlernct lD the commiSSion oflhe crimes with which 
II \\ as concerned. Therefore. il can be inferred thllt Congress was concerned only with cnmcs in which 
t.here was a phYSical nexus between tbe olTender and the victim. 

\(> el! S. REP. O. 97·5 2, at 13 (19112). 

Published by eCommons, 2012



282 UNIVERSITY OF DAYTON LAW REvIEW [Vol. 38:2 

orders to probationary sentences.51 Nonetheless, while the VWPA expanded 
a court's authority to order restitution, it also retained limits on judicial 
authority. First, it required the court to ensure that restitution orders did not 
exceed a defendant's ability to pay.52 Second, it limited restitution to "the 
loss caused by the specific conduct that [was] the basis of the offense of 
conviction.,,53 Additionally, it did not allow restitution for purely emotional 
harm. 54 Eight years later, Congress passed amendments to the VWPA that 
authorized courts to order restitution in cases where the victim was harmed 
by the defendant's scheme, conspiracy, or pattern of conduct, but still did 
not expressly permit restitution for emotional harm.55 

In 1996, Congress significantly amended the VWP A by passing the 
Mandatory Victims Restitution Act ("MVRA") to help the courts move 
"toward a more victim-centered justice system.,,56 The MVRA was 
intended to address the perception that the VWP A's restitution framework 
was inadequately compensating victims,57 and it aimed to combat this by 
"ensur[ing] that criminals pay full restitution to their victims for all damages 
caused as a result of the crime. ,,58 

As such, the MVRA modified the law to mandate restitution orders 
in most federal criminal proceedings in which the victim suffered a 
monetary loss (including the cost of psychiatric and psychological care 
necessary to heal from the physical injury of a crime), and it required the 
court to make such awards without consideration of the defendant's ability 
to pay.59 Additionally, it expanded discretionary restitution by allowing 
courts to order "community restitution" for certain drug offenses that had no 
identifiable victim, with the corresponding restitution payments to be split 
between agencies that assist crime victims and substance abuse programs.60 

Finally, it modified the definition of "victim" for discretionary and 
mandatory restitution by changing "victim of the offense" to "person 
directly and proximately harmed as a result of the commission of an offense 

51 See id.; see also 18 U .. C. § 3663(a){ I )(A); Boe, 'upra note 35, at 209. 
52 See VPWA, supra note 49, at 1255; see also Matthew Dickman, Comment, Should Crime Pay ?: 

A Critical Assessment of the MandatoY)' Victim~ Restitutioll Act of 1996. 97 CAL. L. REV. 1687, 1688 
(2009). 

!3 Hughey \ . United tales. 495 U.S. 411 , 416-22 (1990). In Hughey, the Supreme Court clarified 
[he scope orrne VWPA. holding that Its language authorizing courts to compensate victims "hanned as a 
result ofth l! 0ffellse" limned restitution to losses caused by the specific conduct for which the defendant 
was convicted . Goodwin. supra note 34, at 95 (quoting 18 U.S.C. §3663A(a)(2) (2006» ; see also 
Hughey, 495 U.S. at 416-22; VWPA, supra note 49. 

54 Cf United States v. Hicks, 997 F.2d 594. 600 (9th Cir. 1993). 
55 Crime Control Act of 1990. Pub. L. o. 101 -647, IOI Stat. 4863 (1990); 18 U.S.C. § 3663(a)(2) 

(2008). 
56 Title II of the Antiterrorism and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, I IO 

Stal 12 14 (1996); . RFP. NO. 104-179, at 13 (1995). 
" ee H.R. REI'. o . 104- 16. at 4 (1995); Robert William Jacques, Amy and Vicky 's Cause: Perils of 

the Fed~'ral Restitution Framework For Child Pornography Victims, 45 GA. L. REV. 1167, 1180 (2011). 
58 H.R. REP. No. 104-16.014. 
19 Id. ; 18 U.S.c. § 3663(3) (2006); 18 U.S.C. §§ 3663A(b)(2)(A), (f)( I)(A) (2000). 
60 See 18 U.S.C. § 3663(c) (2006); KJeinhaus, supra note 36, at 2728. 
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.... ,,61 Interestingly, while its legislative history arguably makes reference 
to restitution for all of the victim's losses,62 the MYRA did not authorize 
restitution for purely emotional harm.63 Rather, it mandated restitution only 
for losses related to physical or mental injury or property 10ss.64 

C. Restitution In Child Pornography Possession Cases 

As part of its efforts to move "toward a more victim-centered justice 
system,,,65 Congress also enacted Section 2259 to make restitution orders 
mandatory in crimes that sexually exploit children.66 This statute requires a 
court to order restitution for any losses "suffered by the victim as a 
pro'imate result of the [ pecified child sexual exploitation] offense[s]. ,67 

Like the MYRA, this statute prohibits the court from con idering a 
defendant's economic circumstances and corre ponding ability to pay when 
issuing a re titution order.68 ection 2259 also prohibits the court from 
declining a restitution order because the victim already has or will receive 
compensation for her injuries from any other source.69 

Section 2259 is the basis for restitution orders granted in child 
pornography possession cases, as child pornography possession is one of the 
sexual exploitation offenses covered by the statute.70 Under Section 2259, 
"victim" is defined as "the individual harmed as a result of a commission of 
a crime under [18 U.S.C. §§ 2251-2260] .... ,,71 The statute requires a 
defendant convicted of child pornography possession to pay "the full 
amount of the victim's losses," including costs the victim incurs for: 

(A) medical services relating to physical, psychiatric, or 
psychological care; 

61 See 18 u.s.c. § 3663A(a)(2) (mandatory restitution); 18 U.S.c. § 3663(a)(2) (discretionary 
restitution). 

Ii! See H.R. REp. NO. 104-16, 31 4 (\.'Til11ina ls should puy full re litutioo 10 their iClims for all 
damages caused a 11 result oflhe COOle). 

63 See 18 U.S.C. § 3663A(b) (20011). Cf Uniled Stales~ . B~donic, 317 F. Supp. 2d 1285, 1301"'()2 
(D. Ulah 2004), Ntl"" on other ground and remllnded ,111" 110 m . United totes v. Serawop. 410 F.3d 6S6 
( IOlh Cir. 200S) ("'[T)he term 'harm' i convenllonally defined as cl11braclI1g both 'physicnl and menIal 
damage.' Consistent \Vilh that understanding, tb~ MYRA rceogni..res thaI re lilullon may be 
appropriately ordered tor, among other thlll!! , ' psychiatricl 1 and psychological care. ' 1 bl! sure. the 
stalute i limited in that it does nOl Quthorize orne open-ended award of restitulion for pain and suffering 
or emotional distress."). 

'" Bedonie.3 17F. upp.2dat I OI-{)2. 
bl S. RI:.I'. O. 104-179, at 13 (19951. reprillled in 1991i U.S.C.C.A.N. 924, 926. 
'018U .• . C.§2259( 1994) . 
• 1 18 .S.C. § 22S9(aHb)(3)(F) (2006). 
~ 18 U ... §22S9(b)(4 BXi)(1994) . 
•• 18 U.S.C. § 2259(b)(4)(B)(ii} (2006). 
"0 See 18 U.S.C. § 2259(HHb). Child pornography possessIon is illcgal under 18 U .•. § 

2252(8)(4)(B). which makes II a crime if one "kno\ ingly posses es, or knowingly acce. se with intcllI 10 

ViC\I" minors engaged in sc){ually e.xplicit conduct. I II U.S .. § 2252(a)(4)(8) ( upp. 2008). Because § 
2259 Ilncompasse ofren es under I U . . C. §§ 2251-60. it mandates restitution for pro>.imale losses 
sull'ered as a result of such possession. §2259tb)(3)(F) (2006). 

71 18 U. .c. § 2259( ) (2006). 
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(B) physical and occupational therapy or rehabilitation; 

(C) necessary transportation, temporary housing, and child 
care expenses; 

(D) lost income; 

(E) attorney's fees, as well as other costs incurred; and 

(F) any other losses suffered by the victim as a proximate 
result of the offense. 72 

Restitution orders under Section 2259 are issued in accordance with 
18 U.S.c. § 3664 and 3663A.73 The decision to make a re titution claim 
rest with the government; if the government determine that such a claim i 
warranted, it files the c1aim.74 A victim cannot, ia her own attorney, raise 
uch a clajm her elf.75 A victim i made aware that a defendant has been 

found in possession of her pornographic images because she is notified by 
The National Center for Missing and Exploited Children ("NCMEC,,).76 
The NCMEC, through its Child Victim Identification Program, analyzes 
seized images of child pornography, attempts to identify the victim(s) 
depicted, and notifies the victim each time someone is arrested in possession 

72 18 U.S.C. § 2259(b)(3). 
7J 18 U.S.c. § 2259(b)(2). 
74 18 U.S.c. § 3664(d)(I) (2000); see John Schwartz, Child Pornography. and an issue of 

ResllflJ/rOIl, N.Y. TIMES. Feb. 3, 2010, al A 19. 
7S I U.S.c. § 3664(d}(1 . A victim can file a request with the U.. 1I0rney's office to request that 

the government make: a reslitulion claim on her beb.alf. Dina McLeod, ote, eelion 2259 Res/illl/ion 
Clarms and C/llid Pornography Po session, 109 MI H. L REV. 1327, 1331- 32 (2011). However. the 
dl!cision 10 mak.: the restitution claim ultiIlliltcly reslS with lhe goVentmenl. Id. 7. See United tales v. Aumais, 656 F.3d 147, 150 (2d Cir. 20 II); Brief of the ational enter for 
Mi " ing and Exploited hildren as Amicus urine in upport of Petitioner at ·1 -2 Am} v. Monzel, 641 
F.3d 528 (D.C. eir. 2() II) (Nos. 1 1-85), 20 II WL 3664461. at "1-2. 

id. 

The National Center for Mis ing and Expiotred hlldren rN MEC') was 
esrablished in 1984 a a private. non-profit organization and designated by 
Congres as ' the offictal national resource center and informati n ch!aringhouse 
for missing 3nd exploired children: 42 .S.c. § 5773(b)(1 )(B). In this capaciry, 

CMEC asslslS law enforcement and families to find rni ing children. reduce 
child sexual t::\ploitatlon, and prevent child victimization . . . CMEC ,",orks 
with federal , SUlle. local. and intemati nal law enforcement agencies. sta te Illi slOg 
cluld.ren cleannghollses, and pnvatc corporation!> .... 

Pursuant to its congressional authorization. NCMEC erv.'S as a central 
repository in the nited tat~ for infonnation n:loting to hild pornography 
repons. NCMEC's sta tutOry funclton include the establishmcot ami operation of 
~pecific programs to help stop the sc.~ual exploitation of children, including; 
providing tt:chnical assi Ulnce and training to law enforcement agencies relating to 
investigations of child sexual exploitation; working Wilh law enforcement and the 
private ector to reduce the proliferation of child pornograpby; operating 0 child 
victim identification progrum to assist law enforcement 10 identify vicrims of child 
pornography; and operating the yberTipline . the '9-1-1 ror the Inlernet: 10 
which the public and electrOn! service prOViders can repon child sexual 
exploitation. 
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of her image.77 

Once the government files a restitution request, it has the burden of 
proving, by a preponderance of the evidence, the losses sustained by a 
victim "as a result of the offense[.],,78 If the court finds that more than one 
defendant has contributed to the loss of the victim, the court has the 
discretion to either: (1) hold each defendant jointly and severally liable79 for 
the victim' s losses; or (2) apportion liability between each defendant based 
on his contribution to the victim's losses and the defendant's own economic 
circumstances.8o 

III. ANALYSIS 

A. Courts Split When Applying Section 2259 

When applying Section 2259, courts use three steps to determine 
appropriate restitution orders for defendants convicted of child pornography 
possession: (1) whether there was a victim; (2) if there was a victim, 
whether the defendant should be ordered to pay the victim restitution; and 
(3) if the defendant should pay restitution, the exact amount of restitution 
that should be ordered.8! The courts agree that each defendant's possession 
of child pornography victimizes the child depicted in the pornography,82 
causing harm distinct from the initial perpetration of sexual abuse by 
injuring the child ' s reputation and emotional well-being and violating the 
child's right to privacy.83 Furthermore, courts are generally in sync 

77 See Aumais, 656 F.3d at 150; Brief of the National Center for Missing and Exploited Children as 
Amicus Curiae in Support of Petitioner at *3 Manzel, 641 F.3d 528 (No. 11-85),2011 WL 366446 1, at 
*3 . 

78 18 U.S.C. § 3664(c) (2006). 
79 See supra, note 12 and accompanying lex\. 
80 18 U.S.C. s 3664(h). For example, Defendant I sexually abuses a child and posts a pornographic 

image of that abuse on the Internet and Defendant 2 downloads and views that image. If the child victim 
has $10,000 in tOlal damage that were proximately caused by the defendants, the court can either order 
both defendants 10 pay the entire $10.000 (holding them jointly and se erally liable, with each defendant 
able 10 suc the oLher dcfC1ldant LO r~cover the portion of th ' damages thnllhc other defendant caused), or 
order Dcfendants I and 2 to each pay a percentage orthe $10,000 (based 011 their respective contributions 
1.0 the viclim's tota l damages). 

~I See. e.g. United tates v. Kennedy, 643 F.3d 1251. 1263 (9th Cir. 2011). 
See, e.g., United States v. Boos. 127 F.3d 1207, 1210 (9th Cir 1997) ("[1]1 seems to us scarcely 

debatable thaI the cbildren depicted - many as young as 5 years old - were the primary 'viClims' of[thc 
ddelldant' s! cnmJnal conductU"); United tates v. Sherman, 268 F.3d 539. 544 (71b ir.20 I) (reru ing 
to tlm\\ a distinction between producing chi ld pomography and receiving it when determining the victim 
of Ihe crime): UnIted liltes . Norris, 159 F.3d 926. 930 (5th Cir. 19\18) (rIDding that passive consumer 
who merely posscsse images of child pornography cOlltributes to ongoing victimillltiotl); United Slates 
\ . Hibbler. 159 F.3d 233, 237 (6111 Cir. 1998) (,,[CJhildren depicted in the child pornography .. . 
possessed ... by [al defendant who arc the primary victims of the crimes of [posscssionJ"): nited lates 
\ . Church, 701 F. upp. 2d X14. 8 19- 20 (W.O. Va. 2010) ("Without h~sitation, the COW1 finds thaI (the 
child depicted in the pomography) is a 'victim' of this offense under § 2259."); Dennis F. DiBari. ote, 
Re.vrorl/lg Res/imlio/L' The Role of Pruximale Causa/tOf/ ill Child Pornography Possessioll Cases Where 
Reslilu/icm is Soughl. 33 CARDOZO L. REv. 297, 305-06 (201 1). 

" S/!/! Ashcroft \ Free peech oal.. 535 U.S. 234. 249 (2002): New York v. Ferber. 458 U.S. 747. 
749,759- 760 (1982): orris. 159 F.3d at 929-30; Church, 701 F. upp. 2d nl820-21. 
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regarding how to determine whether the defendant should be ordered to pay 
the victim restitution.84 However, courts are widely split in calculating the 
exact amount of restitution to be paid.85 

1. The Majority: Section 2259 Requires a Showing of Proximate Cause 

Section 2259(b)(3) sets out six categories of a victim's losses for 
which restitution is available.86 Only one category-a catchall of other non­
enumerated losses--explicitly requires a finding of proximate cause.87 

Nonetheless, most courts interpreting the statute hold that the proximate 
causation requirement applies to all categories of the victim's losses listed in 
Section 2259(b)(3).88 Therefore, prior to ordering restitution under Section 
2259,89 these courts require the government to prove, by a preponderance of 

fi.l Unitt:d tates \'. Aumais, 656 F.Jd 147, 153 (2d ir. 2011) (''We agree WIth the majority of 
cin::uits and hold that under § 2259. a victim's los es must be proximately caused by the defendant's 
offense."): United, tates v. modon, 173 F.3d 122, 125 (3d C'ir.1999) (Section 2259 "requires awarding 
the full amount of the victim's losses suffcred as a proximate re ult of the offense,"); nited States v. 
Llamas, 599 F.3d 381 , 390-9 1 (4th ir. 2010) ("[T)hc focus of la sentencing I court in appl)'lng the 
MVRA must be on the losses to the victim caused by the offense.") (emphasis in origlnal); United States 
. Umey, 189 F.3d 954, 965 (9th Cir.1999) (" eclion 2259 .. . requITes a causal connection between the 

offense of conviction and the victim's harm,"); United State . McDaniel, 631 F.3d 1204, 1208 (lltb 
Cir. 2011) n jt:ction 2259 limIts recoverable losses to those proximately cau cd by the defendant' 
conduct."); United tales v. Monzel. 641 F.3d 528, 537 (D.C. Cir. 2011) ( cclion 2259 requires 
reslltullon only for victim' losses proximately caused by defendanl.). 

A~ See, c.g. , Unued tales v. Staples, o. 09-140J7·CR, 2009 WL 2827204, at '4 ( .0 . Fla. S~pt . 2, 
2(09) (court grunted restitution order of$3.680.153 to child pornography possession VIctim to cover loss 
or future wage and employee benefits, and fu.ture treatment and counseling costs); United tates . 
Brunner, No. 5:08crl6, 2010 WL 148433, al *5 (W.D . . C. Jan. 12.2010) (court awarded only 8 smaJI 
amount of t lal rcstituti n requested, $1,500 and $6,000, respectively. 10 two child pornography 
possession victims because it found that mo l of the victims' losses were caused by the initial abu ill' and 
not the defendant's possession of the child pornography); United SUlles v. Renga, No. I :Og-C'R·0270 
AWL, 2009 WL 2579103. at *6 (E.D. Cal. Aug. 19,2009) (court awarded $3.000 in rcslIIUlion because 
this is two percent of the $150.000 reflected in § 2255 (the civil remedy .talutc) and s lesser amounl 
would be "inconsistenl \\rith Congress's findlIlgs on the ham1 [0 ... victims of child pornography."): 
Church. 701 F. upp. 2d al 35 (court awarded nominal restitution of $100 because the government did 
110t prove that the full amOllIlt of the victim's loses were proximately caused by the defendant child 
pornography p sessor): .J/lima/s, 656 F.3d at 153-55 (reversed lower coun's 4 ,483 re,titution award 
to $0 because oflack of proximate cause between defendant's child pornography po sessIon and Vlctim' s 
harm); Unued Ultl:s . Berk, 666 F. upp. 2d 182, 191 - 92 (D.Me. 2009) (no restitution awarded becau c 
of a lack of proximate cau c between defendant's child pornography possession and, ictim's haml); bill 
see In re Amy nknown. 636 F. 'd 190, 20 I (5th Cir. 20 I I). reh g en hane granted. 668 F. 3d 776 (5th 
Cir, 2012) WL 24 829 ("111e Stnlcture and language of § 2259(b)(3) impo e a pro imate causation 
requirement on~I' nn miscellaneous 'other 10 cs' fur which a victim seeks reslitution[.J" and requires no 
proximate cause showing for physical, psychiatric, or ps chological care.) (emphasi added). 

II!> 18 U.S.C. § 2259(b)(3) (1996). 
~1 I U .. C. § 2259(b) 3) (2000). 111e statute requires a delimdan t con iCled of chIld pornography 

po sessIon to pay the "futi amount of the victim's losses," including costs the victim incurs for: 
tA) medi al st:rvices relating to physical. psychiatric, or psychologica l care; (8) 
phy ical and cupational therapy or rehabilitation; (C) necessary lransportalion. 
temporary housing. and child care expen. es; (D) 10S1 income; (E) aDorne,y's fee , 
as well as other costs incurred; and (F) any other los es suffered by the , ictim as a 
proximate result of the offense. 

Jd. (clnphasis added). 
!IIi See slipra notc 84. and accompanying text; see also Jacques. supra nole 57, lit 1181-83. 
~. 18 U.S . . § 3664(e) (2000) ("Any di pUle as to the- proper amounl or type of restitution shall be 

resolved by the court by the preponderance of tbe evidence. 111e burden of demomnrati ng the 111110unt 0 

the loss sustained by a victim as a resuh of the oJTense sha.1I be on the sllorney for the overnmenl."). 
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the evidence, "a causal connection between the offense of conviction and 
victim' s harm[,]"90 effectively demonstrating that the victim's losses would 
not have occurred without the defendant' pos ession of her images.91 

These courts ju tify this 'proximate cause" interpretation of the tatute by 
relying on the Eighth Amendment,92 the Supreme Court's previous ruling 
regarding tatutory interpretation 93 the plain te t of the VWPA 94 and the 
I gi lative hi tory of the MVRA.95 

Courts that interpret Section 2259 as requiring re titution only for a 
ictim's 10 es proximately caused by the defendant do so in part, to avoid 

a violation of the Eighth Amendment. The Eighth Amendment provides 
that h[e]xces ive bail hall not be required, nor exce sive fines impo ed, nor 
cruel and unu ual punishments inflicted.,,96 Court find that awarding 
restitution for losses not tied to a defendant's conduct would cl arty be an 
exee ive fine and in iolation of the Eighth Amendment.97 Because the 
canon of constitutional avoidance proh ibits courts from interpreting a statute 
as violating th Con titution if any other po ible con truction is available, 
Section 2259 is typically interpreted as requiring proximate causation.98 

0" United t1ltes v. Laney. 189 F.3d 954. 965 (9th Cir. 1999) . 
• 1 Unlted tates v. Pnroline, 672 F. upp. 2d 7 1. 792- 93 (E.D. Tex. 200 ). 
02 See Pl1roline, b72 F. Supp. 2d at 78 n.9; contra In re Amy Unknown. 636 F.3d 190,201 (5th Cir. 

10 II), rel!'g en banc granted, 66 F. 3d 776 (5th ir. 2012) ("Givell the sUltute's built-in ClIusolion 
requirement [because § 2259 c) defines 'victim' as 'an individual harmed as a result ofa commission of 
a crime under till. chapter'] and the volume of causation evidence in the context of child pornograpby. 
fears over exeessh e punishment are misplaced. We therefore do not hare the di. tnct court' concern 
that r.:jecting a pro»imate causation requirement would place § 2259 in danger of atTending the Eighth 
Amendment."). 

q, Porto Rico Ry., Lighl & Power o. v. Mor. 253 U.". 345, 348 (1920) ("When e\'eral words are 
followed by a clause which IS applicable as much to the first and other words as to the last, the natural 
con truction of the language demands that the clause be read as applicable to niL"); niled States \ . 

landard Brewery. 251 ., 110, 2 J (J 920) ("As a matter of ordinary constru tion , \ here everal words 
are followed by n general expressIOn os here, which is as much applicable to the first and other words as 
to the In t, that expression is not limited to the last, but applies to all."). 

To be a victim under the VWPA, an mdivldualmust have been "direcily and proximately barmed 
as a result of the commission of an offense for which restitution may be ordered .... " 18 U . . C. § 3663 
(B)(ii)(2) ( upp. 200 ). 

91 When ongress passed the MVRA and amended the federnl re titution laws. it : 
[R]equire[d] that there be an identifiable victim who suffers a physical injury or 
pecuniary loss before mandatory resrilUtiol1 provisions would apply. The 
comminee intcnd(edl lhis provision to mean .. . that mandatory restitution 
provisions apply only in those instances where a named. identifiable victim uffers 
a physical injury or pecuniary loss directfy and pronma/ely caused by the course 
of conduct under the count or counts for which the ofJend r is convicted . 

. REP. O. 104-179. at 2 30 (1995 ,reprinted In 199 U .. C. AN. 924, 926 (emphasis added). 
% U .. CO. ST .. amend. Vln. 
q' See. e.g., Umted SUItes v. Paroline, 672 F. Supp. 2d 781, 789 (ED. Tex 2009). 
'IS Po/'Of;lIe. 671 F. upp. 2d at 789; Rust v. ullivan, 500 U .. 173. 190 (1991) ("[Aln Act of 

Congres ought not to be construed 10 violate lhe Constitution if any other possible cOnstruction remains 
available." ); lark \'. Martinez., 543 U .. 371,385 (2005) ("The ClIllon of constituliona l avoidance comes 
Into pia)' only when, after the application of ordinary texlUal analYSIS, the statulc is found to be 
susceptible of more than one construction: and the canon fun lions as a mean of choosing between 
thcm." (emphasl omitted); LISA A. KLOPPE BERG,PLAYtNG IT At E: How TIlF PREME OURT 

IOESTEI' HARD C AND TUNT TIl E DEVELOPM ENT Of LA w 271 cw York Un i . Press, 200 I) 

Published by eCommons, 2012



288 UNIVERSITY OF DAYTON LAW REVIEW [Vol. 38:2 

The Supreme Court has also offered guidance that support [hi 
interpretation of eclion 2259.9

'1 10 Porto Rico Ry .. Light & Power Co, v, 
Mar, the Cow1 held that' [w]ben everal \ ord are followed by a clause 
which is applicable a mu h to the first and other word a to the la t the 
natura l con truction of the language demands that the clause be read as 
applicable to all."UlO Although the Court in Porto Rico Ry. was anaJyzing 
the proper interpretation of a sentence in a Latute rather than separate 
sub eclions of a statute, 101 a is the case witb ecLion 2259, the majority of 
court till find tbe Court's rationale in Porlo Rico R.I'. compelling. lO

! 

Accordingly they interpret ection 2259' language "a a proximate result 
of the offense," which i found oilly in Section 2259(b)(3)'s catchall 
provi ion [or ategori of victim 10 s, as modifying not only the catchall 
provision but al 0 all five preceding categorie or 10 .103 

COUlts al 0 point to the plain text of the YWPA and the MYRA, as 
well a U1e legi lative history of the MYRA to justify their proximate cau e 
interpretation of Section 2259. l

lJ.I To be a victim Lmder the VWPA, an 
indi idual must have been "directly and proximately harmed a a re ult of 
the comrni ion of an offen e for which restitution may be ordered. ,,105 Jt is 
not enough for a victim's injury to be related to the defendant's crime. 106 To 
ju tify re tiMion under the YWP direct and proximate cau ation i 
required. t07 The MYRA's definition of "victim"IO~ is "ubstantively 
identical' to lbe deftnition of "victim" in the VWPA, as it al 0 requires 
direct and proximate harm. 109 

The MYRA' legi lative history i offered as further support of its 
plain meaning. According to it legislative hi tory. ongress intended "that 
mandatory re Litution provl ions apply only in thos instance where a 
named, identifiable victim ufter a phy ieal injury or pecuniary los 

(The Supreme Court "operates with a presumption in favor of(conSlitutional ] avoidance, urging federal 
courts LO 'pause ' and ask ira consLJlulional rulmg is really neces ory."). 

99 ee. e.g .. United tates v. Church, 701 F. upp. 2d 814, K16 (W.D. Va. 2010). 
100 Pono Rico Ry., Light & Power Co, \ . Mar. 253 U .. 345.348 (1920). 
101 See Church, 70 I F. Supp, 2d at 826. 
102 Id. at 826- 27; United States v. Laney, 189 F.3d 954, 965 (9th Cir. 1999); United States v. Patton, 

No. 09 43 (PAM/JSM), 2010 WL 1006521 , at *2 (D. Minn, Mar. 16, 2010); United States v. Van 
Brackle, No. 2:08 CR 042 WeD, 2009 WL 4928050, at *4 (N.D, Ga. Dec. 17,2009); United States v. 
Paroline, 672 F. Supp. 2d 781, 787- 88 (E.D, Tex. 2(09); United States v, Berk, 666 F. Supp. 2d 182,188 
(D, Me. 2(09). 

10] See Church, 701 F. Supp. 2d at 826-27 . 
104 See jd. at 828. 
105 18 U.S.C. § 3663(a)(2) (2006). 
106 See In re: Doe, 264 F. App'x 260, 263 (-llh CiT. 2()07); Hughey v. United States, 495 U.S. 41 I, 

413 (1990) ("[T]he language and structure of the [VWPA] make plain Congress ' intent to authorize an 
award of restitution only for the loss caused by the pecilie conduct U13t is the basis of the offense of 
conviction."). 

107 In re: Doe, 264 F, App 'x at 263 , 
108 18 U.S.C. § 3663A(a)(2) (2000). 
109 United States v. Aguirre-Gonzales, 597 F.3d 46, 51 (1st Cir. 2010) (citing United States v. 

Chalupnik, 514 F.3d 748, 753 (8th Cir. 2008». 
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directly and proximately caused by the course of conduct under the count or 
counts for which the offender is convicted. ,,110 Furthermore, Congress 
contemplated that there might be cases in which it would be difficult to 
compute causation of the calculation of a victim's losses, and specifically 
sought to exclude such cases from mandatory restitution. III 

2. The First Split: The Fifth Circuit's Approach to Interpreting Section 2259 

The Fifth Circuit uses an alternative interpretation of the statute in 
child pornography possession cases,112 holding that the phrase "as a 
proximate result of the offense" modifies only "any other losses," and 
therefore does not apply to the statute's preceding categories of losses. 113 It 
bases its interpretation on the contrast between the definition of "victim" 
under the VWP A (a victim is a "person directly and proximately harmed as 
a result of a commission of an offense") II 

4 and under Section 2259, which 
was enacted fourteen years later (a victim is "the individual harmed as a 
result of a commission of a crime"). 115 The Fifth Circuit finds that the 
difference between these definitions reveals Congress's intent to abandon 
the proximate causation requirement for all categories of a victim's losses.11 6 

Moreover, it finds this intent consistent with Congress's overall rationale of 
awarding restitution more broadly, which fueled Congress to enact "a 
second generation of restitution statutes" with the MVRA.117 Finally, the 
Fifth Circuit distinguishes Section 2259 from the Supreme Court's previous 
rulings on statutory interpretationll8 by pointing to grammatical differences 
between Section 2259 and the statutes previously interpreted by the 
Supreme Court,1 19 as well as to Section 2259's clear manifestation of 

Jd 

110 S. REp. No. 104-179, at 19 (1995), reprinted in 1996 U.S.C.C.A.N. 924, 932 (emphasis added). 
I I I Id. 

to all cases. illS the commiltce's in lent lbal highly comple:-- is lies related to 
Ihe cause or amount of a \ iClIm' los not be re,ol ved under the pro~ 1510n5 of 
mandOlory re titution. The oommittee believes that los es in which the amount of 
the I'iclun' 10 '$CS are speculative, or in which the \ ictim's loss is not clearly 
causal ly linked to the offense, should not be subject to mandatory resutulion. 

m United tstes v. Parolin~. 672 F. upp. 2d 781. 793 n. l() (I~.D. Tex. 2()09). The Finh ircuil's 
plit regarding "hether § 2259 requires proximate cause between tbe vlclIm's loss and the dl!fendant' 

posse 'slon cxi ts only regarding child pomogrnph} possession cascs. Po !>ession en es are dislmcl from 
ch.ild pornography produ lion cascs, in "bicb the defendant abuses the ch.ild Md produ es the 
p rnography. There i no question f causation in producrion cases beeause it is clear the defendant 
proximately caused the victim ' losses. Jd. 

II' ee III n' Amy nknown. 6 6 F.3d 190. 198 (5th ir. 20 Ill. reh'g ell ball granted, 66 F. 3d 776 
(5th Ir.2012). 

II. 18 U.S.c. § 3663A(aX2)(20oo). 
115 18 U.S.C. § 22 -9(cl (2006). 
11 6 See In Re Amy UnIOlnl1'll. 636 F.3d at 199. 
111 Id. 
11K See wpm note 92 and accompanying text. 
11'1 III re Amv UnknoWlI, 636 r .3d at 199 ("From the double-dash that opens the list to tbe semicolons 

lhat 'eparllle each of its elements. the grammatical structure of § 2259(bX3) is unlike the statute in Porto 
R,co Roilwuy. "). 
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"congressional purpose to award broad restitution."J2O 

3. The Second Split: Calculating the Amount of Restitution 

Therei an even more igniticant spLit among the courts when 
calculating the appropriate amount of restitution in child pornography 
posses ion ca es. 12 1 Tbi issue is tied to the proximate cau e analysi above 
becau e once it is determined that a defendant proximately caused a ictim ' 
los es, the government must prove by a preponderan e of the evid nce the 
amount of restitution that bould be ordered (i .e. , the specific amount of the 
victim 's losse proximately caused by the defendant).122 Detennining an 
appropriate amount of reslitution is at be tan' inexact science ' because 
Congress has not provided court with a formula to calculate restitution 
awards. l2J At worst, it is an "evidentiary nightmare" becau e, to calculate a 
fair amount of re titution, many courts try to apportion th victim' damages 
cau ed by the initial sexual abuse the production of the pornographic 
linages capturing that abu e, and the subsequent viewing of such images by 
hundreds of thousand of internet users.124 Accordingly, most courts u e a 
rea onableness analysis to deternline the appropriate amount of re titution 
that a defendant should pay to his '25 victim. 126 Nonetheles , re titution 
award in child pornography posse sion ca es vary from requiring the 
defendant to pay for aU of the victim 's losses (including those cau ed by the 

120 Id. ("'Even if the interpretive approach of Porto Rico Railway applied here, so would the Court's 
comment that the statute in question 'manifests a general purpose . .. [and i]fthe application of the cause 
were doubtful, we should so construe the provision so as to effectuate the general purpose of Congress. '" 
(quoting Porto Rico Ry., Light & Power Co. v. Mor, 253 U.S. 345, 348 (1920». 

12 1 See Kaplan, supra note 7, at 550-5l. 
122 See 18 U.S.c. § 3664(e)(2oo0); see a/so United States v. Church, 701 F. Supp. 2d 814, 831 (W.D. 

Va. 2010). 
123 United States v. Teehee, 893 F.2d 271, 274 (lOth Cir. 1990); United tales y . Renga, No. 1:08-

CR-0270 A WI, 2009 WL 2579103, at *4 (E.D. Cal. Aug. 19,2009) ("The cJo est Congress has come to 
providing a formula for determining restitution amounts is in the civil remed ies Congress made available 
to victims of Section 2252 violations[,]" which provide a civil remedy for personal injuries of sexual 
exploitation of children.); 18 U.S.C. § 2255{a) (2006). 

Id. 

Any person who \ bile a minor, was a victim of ... this title and who sulTers 
personal injury a a result of such violation, regardless of whether the injury 
occurred while such person was a minor, ... sha II recover the actWlI damages such 
person sustains . . . . Any person as described in the preceding sentence sha ll be 
deemed to have sustained damages of no less than $150,000 in value. 

114 United States v. olsbury, 727 F. upp. 2d 789, 795 D.N.D. 201 0); United ' ta tl'S v. Fercnci, No. 
I :08-CR-041 4 i\ WI. 2009 WL 2579 102, at -4 (E.D. Cal. Aug. 19, 2009) ("SectioD 2259 leaves the court 
in Ii lega l quandary: [IJhe court mu I award reslitution and the government mu t show the harm caused 
by \the deftmdant]. but it is di fficult to determine the amount of harm caused by [the defendant]."). 

l~ While either gender clln be convicted of possessing child pornography, this Comment generically 
refers to defendants as male. This masculine reference is both for the sake of simplicity and because, to 
dale, most of tho$e convicted of possessing child pornography have been male. 

Ilo See, e.g., Un i t~d lates v. Parojine, 672 F. upp. 2d 78 1,791- 92 (E.D. Tex. 2009) (being guided 
by the pri nciple of reasonableness in calculatmg appropriale restitution); United Stares v. Doc, 488 F.3d 
1154. 1160 (9th Cir. 2007)(Tbe N inth Circuit "will uphold an award of restitution under Section 2259 if 
the district OlHt is able 10 estimate. based upon racts in the record, the amount of vicum's loss with some 
reasonable certainty."). 
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original abuser),127 a set nominal amount to the victim,128 or no restitution at 
all. 129 

i. The Rationale Behind Awarding Full Restitution 

Courts that order a single defendant found in possession of a 
victim's pornographic image(s) to pay restitution for all of the victim's 
losses justify this award for several reasons. First, these courts assess those 
who "merely" or "passively" recei e or posse child pornography as being 
direct contributors to the victim's ongoing harm because the image are a 
permanent record of the victim's participation, and the harm to the vi ctim is 
exacerbated by the images' circulation. 130 These courts do not rely on 
proximate causation at all , but instead hold that those possessing child 
pornography directly cause harm to the victim. 131 

Additionally, courts rely in part on the testimony of the victim's 
psychologist that the victim suffers two distinct types of trauma: one 

1:7 Sec. e.g .• United tates v. Staples. o. 09-140 17- R.2009 WL 2827204. at *1 ( .0. Fla. ept. 2, 
20(9) (defendant C Dvieted of child pornography posse SlOn ordered to pay victim re. litution of 

3.680,153 to cover her lost wages, employee benefits. and future psychological treatment). 
I ~~ , ftc. e.g .• Uniled ' tates \ . Brunner, 0.5:0 -CR-16, 2010 WL 14 433, at ·5 (W.O ... Jan. 12. 

2010) (defendant convicted of ehild pornograpby possession ordered to pay Victims rcstituti n of 1.500 
and $6,UOO, respcctivdy): United tates v. Hicks, o. 1:09-CR-ISO. 2009 WL 411021i0. at·6 (E.D. a. 
No\ . 24,2009) (defendant convicted of child pornography pos$ession ordered to pay victim rcstirullon of 
3,525): United tat~ v. Renga, o. 1:08- R-0270 A WI, 2009 WL 25791 OJ, at *Ii (E.D. Cal. Aug. 19. 

2()09) (defendant convicted of cbild pornography po session ordered to pay victim restitution of 3,000 
bcc<tu.'c possession was a lesser offense than others listed in the eellon 2252 civil statute ,.hlcb provides 
damage m I Ie than 150,000); niled tales v. Zane. o. I :08-CR-0 69 A WI, 2009 WL 2567832. at 
-5 (E.D. tal. Aug. 18. 2009) (defendant convicted of child pornography pos es ion ordered to pay 
\ ictim rcsljtullon of S3000 because ihis amount is two percent of tbe $150,000 renected in the cetion 
2252 civil Slat ute, and anything less would be "inconsistent with Congress's finding on the harnl 10 

chjldren VIClims of child pornography."); United tall~S v. Chun:h. 70 1 F. upp. 2d 814, 835 (W.D. o. 
1010J (defendant convicted f chi ld pornography possessIOn ordered to pay victlll1 restitution of 1(0). 

12 • ce. e.g .• United tate v. AumalS, 656 F.3d 147, 155-57 (2d Cir. 2011) (reduced lower court' 
restitution award 111 child pornography po ession case of $ ,4 3 to 0 because of lack of proximate 
cause between the victim's harm und the defendant's offense); Paroline, 672 F. upp. 2d at 792- 93 
(holding that the difficulty in proving the amount of the victim's loss proximately caur.ed b the 
de endanl's po' ·ession of her image does not negate the government's burden to prove Clt3ctly that, and 
awarding no re. titu tion because the government failed 10 prove that the victjm's losses were proximately 
caused by the defendant's possession of her images); United tates v. Berk, 666 F, upp. 2d 182, 191- 92 
(D. Me. 20(9) (holding thnt "[tJhe 10. ses de cribed the (sic] by the [vJictims are genernlized Bnd caused 
hy the idea of their image5 being publicly viewed rather than by this particulnr [djefendanl h,3ving 
viewed Il1Clr imagcs[.r and awarding no restitution because of a lack of evidence that the defendant 
cauSt,'<! the victim any addi tional los beyond what she already experienced at the hand of her abuser): 

Ilited . tatc:. \'. Van Brockle. o. 2:0 -CR-042-W 0, 2009 WL 4928050. at -5 (N.D. Ga. Dec. 17, 
2(09) (No resmullon awarded bec~use the evidence showed a total amount of harnl from all of the abuse 
suffered. did not how the harm that thi panicular defendant caused io the victim. snd any rcstituti 11 

3\\Srd in thi C<lSC would be "pure speculation and would risk violatmg th Eighth Amendmel1l_"); nilt!d 
Stales v, eho", 760 F. Supp. 2d 3 5, 343-44 (S.D.N.Y. 2010) (no restitution awarded because the 
g "emment did not prove "hat damages the defendant caused to lbe vic tim by possessing her images): 
UnitcU tales \ . olsbury. 727 F. Supp. 2d 789, 795 (D.N.D. 2010) (no restitu lion awarded be'ause the 
govcrnm.:m did not how the portion of the victim's losses that wcre caused by defendant 'S possession nl' 
live pornographic videos conta ilJing her images). 

1)0 ee ew York v. Ferber, 45 U,S. 747. 759 (19 2); United States v. Goff. 501 F.3d 250, 259 (3d 
eir. 2007): United tale v. Hardy, 707 F. upp. 2d 597. 610 (W.O. Pa. 2010). 

111 {'e. e.g ., Hardy, 707 F. upp. 2d 8t6 J 0-11. 
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stemming from her direct abu e and the otber temming from the knowledge 
that image of her abuse have been di eminated on tbe internet. 132 For 
example, years of coun eling helped one victim to beal from tbe trauma of 
her childhood sexual abu e, and she wa doing well in ber recovery and 
engaging in age appropriate activitie .133 However upon being notified by 
the NCMEC of the \ idespread distribution of images of her childhood 
sexual abuse on the internet, the victim experienced a relapse and began 
suffering again from post-traumatic stress. l

3-l The victim' psychologist (Dr. 
Silberg) conducted an examination f the victim to detennine the 
psychological effects of this re-victimization. 135 Dr. i Iberg determined that 
the victim relap e stres wa more resi tant to treatment because of the 
victim' knowledge of the continued existence of the images of her abuse 
and its "wide pread dissemination on the intemet. 136 The court therefore 
found that even though the victim did not have personal knowledge of the 
particular defendant or that he had viewed images of her sexual abuse, the 
defendant still caused hann to the victim. '3

? 

Second, these courts find that pos e sor of child pornography al 0 

di rectly harm the victim by creating a market for vicLimization by giving 
producer of child pomography a financial motive to continue producing 
such materials. 13 Finally, even when it is clear lbat hundreds of tbousand 
of others also possessed the victim's pornographic images (and pre umably 
caused the victim similar harm), courts ju tify ordering a single defendantlo 
pay restitution for all of the victim' los es because the defendant can 
recover fr mothers convicled in tbe fuLure of such pos essiol1 under the 
theory of j oint and several liability. 139 

ii. The Rationale Behind Awarding a Set Amount of Restitution 

Courts that order a defendant convicted of child pornography 
posses ion Lo pay a et amount of restitution, but something les tban the full 
amount of the victim's 10 es, do so primarily becau e there is no existing 
mechanism to apportion liability am ng that defendant, other defendants 

132 See, e.g., id. at 611; Hicks, 2009 WL 4110260, at *5. 
133 United States v. Staples, No. 09-140 I 7-CR, 2009 WL 2827204, at *2 (S.D. Fla. Sept. 2, 2009). 
134 Jd. 
135 Jd. 
136 Jd. 
137 Jd. at *3 . 
138 See United States v. Hardy, 707 F. Supp. 2d 597, 61 I (W.D. Pa. 2010); United States v. Goff, 501 

F.3d 250. 260 (3d Cir. 2007). 
J)~ See Hardy, 707 F. Supp. 2d aL 611 - 14. Courts using this Lheory of liabilily perhaps borro\\ from 

the LOrL low theory of joint and several liabili.ty. When a victim lS hanned and there arc concurrent 
causes. meaning !hal multiple defendants each conmlit an indi idual act thai IS lOdepcndently suftici<:nl 
[0 cause thl! viclim·s hann, the law bolds ench of the acts 10 be the cause ofthe \'iCLim's haml . Likewise. 
in product liability ea es. when several defendants manufacture a product that causes II VICtim injury. Ihe 
plaintiff need only show Ibm the produot caused her injury. Then. the burden shifts to the defendanl 10 

prove that they did nOl cause the harm. else they are held jointly and severall liable. Jd 
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already convicted of possessing the victim's image, and those defendants 
who will be convicted of the offense at some point in the future. 140 18 
V.S.c. § 3664 ("Section 3664"), the general criminal restitution statute, 
provides: 

If the court finds that more than 1 defendant has contributed 
to the loss of the victim, the court may make each defendant 
liable for payment of the full amount of restitution or may 
apportion liability among the defendants to reflect the level 
of contribution to the victim's loss and economic 
circumstances of each defendant. 141 

While the government asserts that defendants who have contributed 
to the victim's losses should be left to "simply sort it out amongst 
themselves[,]" some courts express concern that there is no existing 
mechanism to assist defendants in doing so and the victim could be unjustly 
enriched as a result. 142 Furthennore, as Section 3664 is a general criminal 
restitution statute, its joint and several liability provision is typically applied 
in co-defendant cases of burglary and fraud in which there is an exact 
monetary loss, and there is no precedent to apply Section 3664 as broadly as 
the government suggests in child pornography possession cases. 143 

Therefore, courts apportion an appropriate restitution amount "in the 
interests of justice. ,,144 These courts detennine the total amount of the 
victim's losses caused by knowledge that others viewed images of her 
abuse; divide it by the number of defendants they estimate will be 
successfully prosecuted for possessing her images; and order the defendant 
to pay restitution for his portion of these losses. 145 Eighth Amendment 

I ~U See United tnles . Hick. No. I :09-CR-150. 2009 WL 411 0260. at ·6 (E.D. Va. 0\ .24. 20()9). 
1'1 1M U ... § 3664(h){2006). 
1~1 J/tcb. 2009 WL4110160, 8t·6: United tates v. Aumais. 656 F.3d 147. 156 t2d Cir. 2011). Thc 

court declininl'd 10 3'''nrd restitution in par1 because holding d.efendanl jointly and severally hable would 
requiro!: 

(T]hat the co\lecllon ora resliluti n award would need to be carefully momtored LO 

ensure th.n tOlal payments by all defendnnts did not exceed \\hat [tht) victim) has 
been awarded for future coun cling costs .... As an initial matter, it i. not entirely 
clear what government body, ifany, i responsible for trucking payments that may 
imolve defendants in numcrous jurisdictions across the country. 

Id BII/ I CI! 18 U ... §2259(b)(4)(B) 1994) ("A court may not dec line to issue an order under thiS 
seClion because of - (i) the economic circumstances of the defendnnt; or (il) the fnctlhata Victim has. or 
is cntitkd to. receive compensation for his Of her injune from the proceed ' of insurance or allY athe,. 
~()lIrt<,.M (emphasis added». U[Alny other source-' would presumably include re~titullon from defendants 
in other casC$. 

III Unitt:<! lalCS v. Zane, o. 1:0 -CR-0369 AWl, 2009 WL 2567832. at +6 (E.D. Cal. Aug. 18, 
2(09); Allnlms. 656 F.3d at 157. orne clrcuil courts have held. in unpublished opmions. IJulljoint and 
sevcral liability is not permissible under I ... 3664(h). ee niled tales v. Monzel , (141 F.3d 528. 
539 (D.C. Cir. 2011) (ci ting Uni ted tates v. McGlo",". 3 0 F.App'x. 4 7. 490-91 (61h Cir. 2010); 
Uniled States v. Channita, 9 F.App·x. 274.27 75 (4th ir. 200 1». 

I" United Stare v. Brunner, No. 5:08- R- IIl, 2010 WL 148433. at·4 (W.O .. C. Jan. 12, 2010). 
I.J Jd ; United tales v. McDaniel, 63 1 F.3d 1204. 1207 (11th ir. 2011) (uffinncd restitution order 

ofSl2.7oo [as compared t(l victim 's 10lUI dumages ofSI66.0oo- I .000) when defendant 's knowing 
possession of chi ld pornography proximately caused vtctlm "real and Identifiable inJuric that no\\ 
require cl inical thernpy to redress" ). 
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concerns regarding excessive fines are dismissed because of the courts' 
"confiden[ce] that the amount of harm [the defendant] actually inflicted 
upon [the victim] exceeds the amount awarded[.],,146 

Other courts look to the civil remedies that Congress makes 
available to victims of certain sexual exploitation offenses, child 
pornography posse sion among them, for guidance on defining an 
appropriate restitution amount. I

.!? Under the civil remedies statute 18 U.S.C. 
§ 2255 ("Section 2255 ). a victim must only show that she suffered a 
per onal injury as a result of the defendant's crime and does not necessarily 
need to prove the e act damages tbe defendant caused. 148 Having shown a 
personal injury, the victim recovers the actual damages sustained but "no 
less than $150,000.,,149 Courts view this statute as "Congress's decision that 
a victim is damaged a minimum of $150,000 for any violation of [child 
pornography po session,]" and, therefore, use it to guide an assumption that 
any criminal restitution order under $150,000 is reasonable. 150 Because 
child pornography possession is a lesser crime compared to the others in the 
broad range of crimes that Section 2255 covers, courts award victims a 
percentage of $150,000 (theorizing that a defendant who possessed child 
pornography caused the victim less than $150,000 in harm). 151 
NevenheJe s, as it stands today, Section 2255 theoretically supports a 
restitution award of $150,000 in the case of a defendant convicted only of 
possessing child pornography and no other crimes. 152 

Some courts simply look at the restitution awards given by other 
courts and adjust them up or down, depending on whether they feel the 
award was appropriate. 153 Finally, other courts award nominal restitution 
when the government proves that the defendant harmed the victim but fails 
to prove the amount of the victim's losses that were proximately caused by 
the defendant. 154 

146 United States v. Hicks, No. 1:09-CR-150, 2009 WL 41 10260, at *6 (E.O. Va. Nov. 24, 2009); 
Zane, 2009 WL 2567832, at *5. 

147 See, e.g., United States v. Renga, No.1 :08-CR-0270 A WI, 2009 WL 2579103, at *4-5 (E.O. Cal. 
Aug. 19, 2009). 

148 Jd. 
149 Jd.; 18 U.S.c. § 2255 (2006). 
150 United States v. Zane, No. 1:08-CR-0369 AWl, 2009 WL 2567832, at *5 (E.O. Cal. Aug. 18, 

2009). 
III See id. (awarding victim two percent of$150,000 ($3,000». 
Il2 See Doe v. Boland, 630 F.3d 491, 498 (6th Cir. 2011). 
Il3 United States v. Brunner, No. 5:08-CR-16, 2010 WL 148433, at *4 (W.O.N.C. Jan. 12,2010) 

(awarding victim $1,500, half of what has been awarded in similar cases, because the court believes other 
awards did not take into account that the most subslantial part of victim's loss was caused by her initial 
abuser). 

Il4 See United States v. Church, 701 F. Supp. 2d 814, 834 (W.O. Va. 2010) (ordering nominal 
restitution of $100). 
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iii. The Rationale Behind Awarding No Restitution 

Many courts award no restitution in child pornography possession 
cases because they find the connection between the defendant's possession 
of images of the victim's abuse and the victim's losses is too tenuous to 
warrant a finding of proximate causation. ISS Although these court 
acknowledge that ection 2259 does not impo e 'a requirement of 
cau ation approaching mathematical precision[] " they still require explicit 
findings of fact to support the calculation of the portion of the iClim's 
los es that were caused by a particular defendant' posses ion of a victim's 
pornographic image(s).I S6 

In many child pornography possession cases, these courts find that 
the "losse described by the [v]ictim[] are generalized and caused by the 
idea of their images being publicly viewed rather than caused by thi 
particular [d]efendant having viewed their images. ,157 tn fact, the courts 
find that the victim psychological damage, and the corresponding 10 ses 
related to it except for future estimated losses) were already caused by both 
the initjal abuse and the idea that others were viewing pornographic image 
of her abuse prior to the particular defendant iewing her image .158 
Altbough the e courts ex pre s sympathy toward the victim of uch offen es 
and a desire to award them some restitution, they refu e to conduct "pure 
guesswork,,159 and devise a restitution award based on nothing more than 
this sympathy. 160 Therefore, these courts make no restitution award. 161 

1<\ ee. e g .. United tates v. Kennedy, 643 F.3d 125 1, 1264-66 (9th Cir. l011); United States v. 
Paroline, 672 F. upp. 2d 781,793 fE.D. Tex.. 2009): Unites tates v. Chow. 760 F. upp. 2d 335, 340-
-15 ( .D.N.Y. 2010 . 

1<. Church, 701 F. Supp. 2d at 831 (citing United tates v. Doc. 4 F.3d 1154, 1160 (9th ir. 
2007)}; Chow, 760 F. upp. 2d at 340. 

I~' United tates v. Bcrk., 666 F. upp. 2d I 2. 191 (D. Me. 20(9) ("In the documentation supporting 
the [\ ]iclims' restitution requests, there I no mention of the tmpact that learning of [the defendant], 
offense had on either of the vicllms. In fact, there is no mention of(the defundantJ at all."); United tatC!; 
v. olsbury, 727 F. Supp. 2d 789, 796 (D.N.D. 2010) ("Without more pecific evidence. any award of 
restitution would be an arbitrnry calculation based on speculation and gues work, at best."). 

ISO Berk, 666 F. upp. 2d at 192; United Slates v. Aumais, 656 F.3d 147, 155 (2d CiT. 201 1) 
("[W)here the Victim Impact tatement and the psychological evaluation were dmned before the 
defendant was even arrested - or might as well have been -wc hold as a matter Ofl3\\ that the victim'S 
10 was not proXimately caused by a defendant' . possession of the Victim's Image."): Para/me. 672 F. 

upp. 2d at 792 (~The losses described in [the victim)'s reports arc generalized and caused by her initial 
abuse as well as the geneml existence and dissemination of her pornographic images. No eITort has been 
made to show the port ion of these losses specifically caused by [the dcfendant)'s possessIOn of [the 
victim I' Iwo images."). 

U' Chow, 760 F. upp. 2d at 343-44; United States v. Patton, No. 09-43 (pAM/J M), 2010 \ L 
1006521. at ~ (D. MlDn. Mar. 16,2010) ("[T)he vast majority of her losses ha e no direct or pro'limate 
causal connection to [the defendanl]'s oITen es. Without more specific evidence. any award in this case 
would be ba cd on an 'arbitrary calculation. ' '') (internal citation omitted). 

1M! Choll, 760 F. upp. 2d at 343-44 ("[T)he Court i extremely sympathetic to these \ iClirns, and 
recol!n iz~'S the dilTiculty of howing that their losses were proximately caused by the oITenses of any 
particular defendant in cases such as this. Bul, under the statute enacted by ongress. a showing of 
proxllnate causation mu t be made before the our! can order any restitution."); UDiled tates v. Woods, 
689 F. upp.2d 1102, 1112 (N .D. Iowa 20 10) ("The coun acknowledges the profound harm suITered ... 
. However. it IS the court's duty . . . to determine whether Defendant can be ordered to pay restitution to 
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B. Restitution in Child Pornography Possession Cases Is Often Improperly 
Applied 

In spite of its haphazard application by the courts, Section 2259 
permits restitution to be ordered only in child pornography possession cases 
in which the defendant has caused proximate harm to the victim. 

1. How the Fifth Circuit Has Gone Wrong in Interpreting Section 2259 

There are several flaws with the Fifth Circuit's interpretation that 
Section 2259 does not require a showing of proximate cause. First, the 
interpretation violates a "well-established principal in criminal restitution,,162 
in that courts applying it could unfairly hold a defendant liable for more 
harm than his offense caused. 163 A restitution order under Section 2259 can 
only encompass more losses than those personally caused by the defendant 
if the defendant's offense includes "as an element a scheme, conspiracy, or 
pattern of criminal activity."I64 While some child pornography offenses 

[the victim]. To do so, the court must be able to determine. ~ jthin reason. what losses Lthe victim I 
suffered as a result of Defendant's conduct. Unfortunately, in light of Lbe record, the court is unable to 
make this determination."); Berk, 666 F. Supp. 2d at 192 ("TIle CoUrt is symputhelic to the difficully of 
showing a loss proximately caused by the conduct of any particular defendant. Butlhe oun's sympathy 
does not override the requirement that such a sbowing be made befi re the ourl can order r~stjtution.'·); 
Salsbury, 727 F. Supp. at 796 (,The Court is very sympathetic to [Ihe victim] and ncl.nowledges the 
profound and detrimental harm suffered by her and all dli ldren \ ho have beeD sexuo lly ahused. and 
whose victimization has been recorded and disseminated worldwide on the Internet .... However, the 
Government has the burden of proof and the Government has fai led to meet its burden of proof .... "); 
United States v. Van Brackle, No. 2:08-CR-042-WCO, 2009 WL 4928050, at *5 (N.D. Ga. Dec. 17, 
2009) ("[T]he court is profouodly aware of what the claimants have and will continue to suffer as victims 
of child abuse and child pornography. However, the government has not presented any evidence 
whatsoever that would permit the coun to estimate with reasonable certainty what portion of the 
claimants ' harm wo proximately caused by defendan.t's act of receiving child pornography, as opposed 
to the initial abuse or unknown other acts of r(ceipt and distribution that occurred before and independent 
of defendant's act."). 

161 United States v. Rowe, No. 1:09-CR-80, 2010 WL 3522257, at *45 (W.D.N.C. Sept. 7,2010) 
(holding thal because the victim's original abuser inflicted all of her physical harm and a significant 
portion of her p yehological harm, "it would be absurd to hold, as the Government suggests, the 
Defendant jointly and several ly liable Ii r the entIre amount of [the victim]' damages");. o/ ·bllry. 727 r. 
upp. 2d at 79596 ("The Coun is unable to delelllline, with Dny TCa50nably certainty. what los~cs are 

attribuUlble to the egregiolls acts of sexual abuse commllted by [tbe ictim), . father. what losses are 
attnbuUlble to cOUnlic s others who have received, distributed, or possessed the image. or ""hat ios. cs 
were caused by this particular defendant 's conduct in possessing the pornogmphic images .... "}; Woods, 
689 F. upp. 2d at 1112 ( one of the "e'tdence before the court permit~ the COlirt to discern with any 
reasonable certainty which of[the \"ictim], losses were caused by Defendant's cunduc!."); Parnlil1i!, 672 
F. upp. 2d at 79 192 ("A victim is nor nece sarily entitled to resl itution for aU or her losses simply 
because the \'i tim was harmed and slismined some lesser loss a a result of a defendant 'S specific 
conduct."); Choll. 760 F. , upp. 2d 8t 343 ("[AJ lihough ... Defendant'S pes e' ion ot' their images 
undeniably contributed Ithe vicltms),O harm, the Court cannot determine wbat ponioD of their loss WtlS 

proximately caused by Defendant' specific acts."). 
t." UnlledSmtesv. hurch, 701 F. upp.2d814, 829 (W.O. Va.20JO). 
163 See id.; see also Berk, 666 F. Supp. 2d at 189. CO/llra In Rf! Amy Unknown. 636 F.3d 190.200 

(5th Cir. 201l), rehg en bane granted Jan. 25.2012.668 F. 3d 776 (5th ir. 2012) ("Re trictlOg the 
'proximate result' language to the catchall category in which it appears docs nOl open the door to 
limitless restitution. The statute itself include u general causation requirement in It. delintlion of a 
victim . . . . "). 

164 18 U.S.C. § 3663A(a)(2) (2000). See Church, 701 F. Supp. 2d at 829; see Berk, 666 F. Supp. 2d 
at 191. Contra In Re Amy Unknown. 636 F.3d at 200. 
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may involve schemes, conspiracies, or patterns of criminal activity,165 none 
are elements ofthe child pornography possession offense. 166 

Furthennore, while possession of child pornography is like a 
conspiracy in that it does not occur in a limited timeframe and can go on for 
years; it is different from a conspiracy because the pornographic image is 
still available on the internet; there will likely be additional defendants 
arrested for possessing that image; and therefore, the offender pool is not 
closed. More people can still access the pornographic image, be criminally 
charged with possession of child pornography for doing so, and be ordered 
to pay restitution. Under the Fifth Circuit's interpretation, defendants are 
being ordered to pay restitution based on the inferred cumulative hann 
inflicted by the aggregate creation, dissemination, and viewing of the 
pornographic images. Instead, possession should be treated as a severable 
crime, with each possession a distinct crime, and each restitution order 
based on that distinct crime.167 

A second flaw with the Fifth Circuit's interpretation is that it 
conflicts with courts' longstanding practice of requiring a showing of 
proximate cause between the victim's hann and the defendant's offense 
prior to ordering restitution. 168 The Fifth Circuit improperly relies on the 
Supreme Court's reasoning in New York v. Ferber in finding that possessors 
of child pornography cause direct hann to the victims depicted in the 
images. 169 In Ferber, the Supreme Court held that child pornography was 
not protected by the First Amendment, could therefore be banned, and 
accordingly, child pornography possession could be a crime. 170 However, 
the Court's reasoning in Ferber, and its similar reasoning later in Ashcroft v. 

In< Berk. 666 F. upp. 2d al 189 ("Child pornography offen c may seem Illllliogou~ to crimes 
involving schcmes. con piracies. or pattern in Ihal the end-userrs]lpossessor[s] of child pornography 
' create and susuun ' 8 markeL ror pornographic images which, in turn, motivatcs 'Lbuse~ to produce OJ re 
imates."); United Slalcs \'. R hinson, 137 F.3d 652, 656 (I sl Cir. 1998). 

I Berk, 661i F. tlpp . 2d at I 9; 18 U .. C. § 2252 (Supp. 2008). 
161 Victims cillim that the distinct harm they suffer with each new nOlifieatioD lhal a defendant wa5 

found in possession of their image does not diminish with each new notification. See, e.g., United States 
v. Woods, 689 F. Supp. 2d 1102, 1105 (N.D. Iowa 2010). 

I learn about each [defendant who possessed [my images]] because of the 
[NCMEC] Victim Notices .. . . The Notice puts name on the fear that I already had 
and also adds 10 it. When I learn about one defendant having downloaded the 
pictures of me, it adds to my paranoia, it makes me feel again like I was being 
abused by another man who had been leering at pictures of my naked body being 
tortured, it gives me chills to think about it. I live in fear that any of [the 
defendants] may try 10 find me and contact me and do something to me. 

ld. (emphasis added) (quoting victim's statement). 
1M See Church, 701 F. upp. 2d at 827; see aist) Berk. 666 F. Supp. 2d at 187 (D. Me. 2009); United 

States v. Taylor, 305 F.2d 183. 187 (41h Cir. 1962) (citing Karrell v. United States, 181 F.2d 981, 986987 
(9th CiL), cert. denied, 340 U.S. ~91 (1950); United States v. Follette. 32 F. lIpp. 953 (E.D.Pa. 1940)) 
(interpreting Federa l Probation Act ' s [I 8 U.S.C. § 3651] language allowing court t impose restitution 
as a condition of proballon but nly to "aggrieved parties for actual damages or loss caused by the 
offense for which conviction was had" as meaning "the amount IDvolvcd in the particular o(l'ense for 
which the defendant was indicted and of which he was convicted"). 

169 See In re: Amy Unknown, 636 F.3d at 20()....{)1. 
170 New York v. Ferber, 458 U.S. 747, 763-64 (1982). 
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Free Speech Coalition, simply upports the argument that child pornography 
possession should be a crime. 171 While thi reasoning can be argued to 
imply that producers of child pornography cau e di rect harm to Ictlm, it 
say nothing about whether posses ors directly harm the victims. 172 

Finally, the Fifth Circuit's interpretation of the statute violates the 
rule of lenity, which requires ambiguous criminal statutes to be interpreted 
in favor of the defendant. 173 The Supreme Court has ruled that "[b ]ecause 
construction of a criminal statute must be guided by the need for fair 
warning, it is rare that legislative history or statutory policies will support a 
construction of a statute broader than that clearly warranted by the text.,,174 
Accordingly, the majority of courts correctly refuse to order restitution in 
child pornography possession cases in which the victim's losses were not 
proximately caused by the defendant's offense.175 

2. Beyond the Scope of Section 2259: Restitution for Purely Emotional 
Harm 

Today, most restitution awards for child pornography possession are 
not authorized by statute because they are awards for purely emotional 
harm. 176 Such awards require a defendant to pay restitution to a victim 

171 Id.; Ashcroft v. Free Speech Coal. , 535 U.S. 234, 249 (2002) (UrA]s a permanent record of a 
child ' s abuse, the continued circulation [of child pornography] itself would harm the child who had 
participated. Like a defamatory statement, each new publication of the speech would cause new injury to 
the child 's reputation and emotional well-being."). 

172 Ferber, 458 U.S. at 763-64; Ashcroji, 535 U.S. at 249; John Schwartz, Court Rejects Restitution 
for Victim in Pom Case, N.Y. TI iE, Sept. 9,2011, al A20. 

Id. 

Doug.las A. BennllD. an expert on sentencing issues at Ohio State 
University's law school. said that the [ econd Circuit's decision to deny 
restitUlion in Uniled Stales v. Allmai5j suggests thai Judges are becoming 'notably 
less eager to fudge the law' on the question of causation 'to enable an obviously 
deserving victim to collect from an obviously unpleasant defendant' in these 
cases. 'The law,' he said, 'does not connect the dots here.' 

173 See Simpson v. United States, 435 U.S. 6, 14-15 (1978). But see United States v. Serawop, 505 
F.3d 1112, 11 22-23 & n.4 (10th Cif. 2007) (refusing to apply the rule of len ity to its interpretation of the 
MYRA because the MYRA is not a punitive statute). 

174 Crandon v. United States, 494 U.S. 152, 160 (I 990}. Furthermore, the Supreme Court has 
rejected allcmplS 10 use broad legislative tatements of purpose ill enacring the VWPA 10 upport the 
argumenlthat couri-ordered restitution should be available [or offenses outside of the defendant'S offense 
of conviction. See Hughey . United Istes,49 U .. 411,422 (1990). The upreme Court held Ihat it: 

[NJeed nol resolve the policy questions surrounding VWPA 's offeru;e-of­
conviction limitation on restitution orders. Even were the talutory language 
regarding the scope of a court's authority to order restitution ambiguous , 
longstanding principles of lenity, which demand resolUlion of ambiguities in favor 
of the defendant, preclude our reso lution of the ambiguity agaillst [the defendant] 
on the basis of general declarations of policy in the statute and legislative history. 

Id. (internal citation omitted). 
m See cases ciled sl/pra nOle X4. 
176 See United tates v. Hardy, 707 F. Supp. 2d 597. 614 (W.O. Pa. 2010) ("[d]efendant's conduct is 

a ubslantial factor In (\'lctim 'sJ psychological harm ... . "); United States v. Staples, No. 09-14017-CR, 
2009 WL 2827204, at °3 (S.D. Fla. epL 2, 2009) ("The fact that the victim ... did not have personal 
knowledge of this defendant ' s activities at the time she was evaluated by [her psychologist] does not 
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whom he has never met nor attempted to contact. l77 In fact, in many of 
these cases, the victim was not even aware that the defendant existed, much 
less aware that he looked at her pornographic images, when she was 
examined by the psychologist who wrote the report detailing her emotional 
harm.178 This report, written before the victim was aware of the defendant's 
existence, is then submitted to the court as evidence of the harm the 
defendant caused to the victim. 179 Nonetheless, many courts rely on this 
report as evidence to justifY their restitution award, in spite of the fact that 
courts generally do not award restitution for pain and suffering or loss of 
enjoyment oflife because they are not based on "actualloss.,,18o 

The fact that many restitution awards in child pornography 
possession cases are actually awards for emotional harm is further bolstered 
by the difficulty courts are having in calculating the appropriate amount of 
the award. This is because, unlike actual losses, emotional harm is difficult 
to gauge with particularity and simply too amorphous to be calculated. 
Beyond its difficulty to calculate, there are other problems with allowing 
criminal restitution based on emotional harm. 

First, it is unnecessary in criminal proceedings because the victim 
can sue the defendant civilly to seek redress for emotional harm. 181 In a 
civil proceeding, the victim has the opportunity to present a more complete 
case than she does in a criminal restitution hearing. 182 In criminal restitution 
hearings, the victim is not a party and thus has inherently limited input and 
control. 183 Furthermore, in criminal restitution hearings, the victim "is not 
even guaranteed the right to testifY about the extent of [her] losses.,,184 
Moreover, unlike damages available in a civil proceeding, criminal 
restitution is a limited remedy that has historically included only actual 
damages and losses1 85 and excluded difficult-to-quantifY losses, such as 

negate the harm that [she] suffered and continues to suffer as a result of this defendant's possession of 
imalfes depicting her sexual abuse as a child." ). 

1 7 See. e.g., Staples, 2009 WL 2827204, at *3. 
178 ld. 

17" See, e.g., United lates v. Berk. 666 F ' upp. 2d I 2.191 (D, Me. 2009). 
I~" See United lat~s v. era wop, 50S F.3d 1112. 1124 (lOth Cir. 2007) ("[T]he MYRA docs not 

provide incidental. consequential. or pain nnd suffering awards,"): BOI! . . \'U{lra note 35. at 217-18. 
IA I McLeod. slipra note 75, at \355- 56 ("Given tho: hann sulTered by child pornography "icllrns. It is 

important that the judicial s tern provide some remedy to thl olse victims. BUl criminal restitution is not 
the only option. If couns decline 10 award restitution, child p mogruphy victims seeking redre can use 
the civil system to vindicate their righl!i., , [A] tort or Civil restirullon claim may prOVide Victims with a 
bener remedy, and a bener chance or redress. than thaI olTered by n eellon 2259 rcstiruti n claim."); 
conrra REIFF, .l'IIpra note 45, at 1 7 ("A victim may sue an ofli.:ndllr in civil coun to recover his losses, 
To do so. he mu t pay for his own allomey. and he is l'urtJlt!r Victimized b addillonal loss of lime from 
work. ictinlS know that rna I offenders are poor und un award ansing OUI of a civil action a.lone will 
probablv [provel worthless to them."). 

Ie McLeod, supra notc 75. llt 1356. 
181 • ee United tales . Brown. 744 F.2d 905, 910 (Ld Cir. 1984): se/! also McLcod. wpm note 75. at 

135(,. 
184 Brown, 744 F.2d at910. 
185 See supra notes 54, 63--64 and accompanying text. 
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"[p)ain and suffering .. . and other unliquidated damages that are particularly 
susceptible to arbitrary determination[s).,,186 

Second, Congre s di d not intend to make criminal sentencing 
procedures unduly complex.. 187 Yet when courts interpret ection 2259 
broadly 0 as to permit awards of pain and suffering and emotional di tress 
in child pornography posse ion ca e , the calculation of the award 
inevitably becomes "both protracted and more complex ' a court truggle 
to avoid arbitrary and unfair awards. 188 "Although re titution can be an 
effecti e criminal anction it is not an appropriate puni hment for all 
crimes. When the victim's loss is difficult to quantify[,) ... restitution may 
he a less effective and less easily administered penalty.,,189 

Furthermore, the MYRA does not apply to certain offenses if 
"determining complex issues of fact related to the cause or amount of the 
victim's losses would complicate or prolong the sentencing process to a 
degree that the need to provide restitution to any victim is outweighed by the 
burden on the sentencing process."l90 Although this exclusion applies to 
property, fraud, or deceit actions, tampering with consumer products, and to 
violations of the Controlled Substances Act, these are the only offenses 
included in the statute that do not result in a direct physical injury. 191 
Therefore, it makes sense that Congress would likewise intend this provision 
to apply to child pornography possession cases as well, which similarly do 
not result in a direct physical injury to a victim. 

Courts attempt to ju tify such restitution awards for purely 
emotional harm by pointing to Section 2259's language allowing restitution 
for "medical services relat ing to pbysical p ych.iatric, or psychological 
care.,,192 However, it is extremely difficult to link a victim's specific 
psychiatric care costs to a specific defendant's possession of the ictim s 
image. The linkage becomes even more comple ' becau e the victim's 
image ha been een by thou and of people, and will likely continue to be 
seen by thousands of people going forward. 193 Likewi e, courts oftenju tify 
these awards under Section 2259 ' s provision that authorizes re titution for 
"any other losses suffered by the victim as a proximate result of the 
offense.,,194 However, restitution has not historically been authorized for 

I~ Mcleod. supra note 75. al 1357 (citing Uniled States v. Berk, 666 F. Supp. 2d 182, 192 n.9 (D. 
Me. 20()9 ) (quoling ote. Vic/illl RI!SII/u/lOn in tire Criminal Process: A Procedural Analysis, 97 HARY. 

L. RFY. 931 . 937- 38 ( 1984» ) (hereina fter Victim Re ·titr~tion). 
' 81 See supra note 110; see also infra notes 190-91 . 
18' State v. Jarvis, 509 A.2d 1005, 1007 (Vt. 1986). 
189 Victim Restitution, supra note 186, at 933 . 
' 90 18 U.S.c. § 3663A(c)(3)(B) (2000). 
'91 18 U.S.C. § 3663A(c)(lXa)(ii) (2006). 
' 92 18 U.S.C. § 2259(b)(3)(A) (1994). 
193 See generally Brief, supra note 7, at 10 (stating that the internet pennits mass, worldwide 

circulation of child pornography). 
' 94 18 U.S.C. § 2259(b)(3)(F) (1994). 
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purely emotional harm. 195 Furthermore, according to the canon of statutory 
interpretation expressio unius est exclusio alterius, because Congress did not 
expressly authorize restitution for emotional harm under Section 2259, it 
should therefore be assumed that Congress intentionally did not include it. 196 

Therefore, Section 2259 should not be interpreted to authorize damages for 
emotional harm. 

C. Restitution Properly Applied Makes Sense 

Despite the issues with the current process, restitution in child 
pornography possession cases is both statutorily sound197 and makes sense 
in the right cases. While it is difficult to prove that a defendant convicted of 
such an offense caused proximate harm to the victim, it is not impossible. 198 

For example, if a defendant is convicted of possession or receipt of "made­
to-order" or "real-time" child pornography,199 and it is proven that the 
defendant ordered or encouraged the creation of this pornography, the 
proximate cause requirement would be satisfied.20o The proximate cause 
requirement would be satisfied because the defendant's pornography order 
directly produced, or minimally encouraged, at least one instance of the 
child's abuse.2ot Likewise, the proximate cause requirement is satisfied if a 
defendant views a victim's pornographic images, contacts her about the 
images, and that contact causes the victim emotional trauma resulting in 
additional therapy seSSIOns, missed work, or any expenses as a result 
thereof?02 

In fact, restitution in such cases supports a progression of the 
victims' rights movement and promotes the rehabilitation of offenders. 
Restitution supports a progression of the victims' rights movement because 
it requires the defendant to compensate the victim directly for the harm he 
has caused?03 Even if the defendant does not have the economic means to 
actually pay the victim the entire amount due under a restitution order, the 
order at least, symbolically, allows the victim to recoup something from the 

195 See supra notes 53, 62~3 and accompanying text. 
196 Leathennan v. Tarrant Cnty. Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 

(I 993). 
197 18 U.S.C. § 2259 (2006). 
198 See, e.g. , United States v. Church, 701 F. Supp. 2d 814, 832-33 (W.D. Va. 2010). 
199 "Made to order" child pornography is depictions of child sexual abuse that is "created to order for 

the consumer." "Real time" child pornography involves streaming live video of abuse, so that consumers 
\latch onhne the sexual abus~ as it is occurring. Consumers or "real time" child pornography may eha! 
with the person streaming the ideo and encourage that person to abuse the child in pecific ways. See 
Unitt!d StoIcs v. William ", 444 F.3d 12 6, 12900.4 (lIth Cir. 2006), rev'd, United tate . Williams. 
553 U. . 285 (2008); United tates \ . Thielemann, 575 F.3d 265. 269 (3d Cir. 2009). 

!OIl Clmr 'h, 701 ' . ' upp. 2d at 33. 
lO I • e,'. e.g.. Thielemann . 575 F.3d at 269-70. 
202 See United States v. McDaniel, 631 F.3d 1204, 1206 (11th Cir. 2011); Church, 701 F. Supp. 2d at 

833 . 
20) Kleinhaus, supra note 36, at 2766. 
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defendant who caused those losses.204 Furthennore, restitution promotes 
rehabilitation of offenders in the sense that "it forces the defendant to 
confront, in concrete [economic] tenns, the hann his actions have caused" to 
the victim?05 

IV. PROPOSAL TO REFORM RESTITUTION IN CHILD PORNOGRAPHY 

POSSESSION CASES 

Courts should continue to order restitution in certain child 
pornography possession cases. However, Congress should amend Section 
2259 to clarify its intentions, and to reduce the risk that the statute is 
incorrectly applied. Section 2259 should be amended in several ways to 
modify both when restitution is ordered, as well as how to appropriately 
calculate the amount of restitution awarded. 

1. Modifying When to Grant Restitution Awards 

First, Congress should amend Section 2259(b)(3) to provide that 
for purposes of this ubsection, the term 'full amount of the victim's losses' 

includes any costs incurred by the victim that were proximately caused by 
the defendant's offen e of conviction.' This modification will clarify the 
proximate cause issue and, admittedly, will end restitution awards in most 
child pornography possession cases.206 Nevertheless restitution will still be 
ordered in cases in which the defendant ha dire t contact with the victim or 
encourages her abuse.207 In addition to any restitution that might be owed to 
the victim, Section 2259 should further be amended to require defendants to 
pay a flat fine per offense of conviction to a specific victim's fund, such as 
the NCMEC.208 This fine should be applied to all defendants convicted of 
possessing child pornography and will serve as a societal sanction of the 
offense.209 

204 Id. ; Beth Bates Holliday, Annotation, Who is a '"Victim" Entitled to Restlllllian Ullder the 
Mandatory Victims Restitution Ac/ of 1996 (I8 USC.A. § 3663A), 26 A.L.R. FED. 2d 283 (2008). 

20S Kclly v. Robinson, 479 U.S. 36, 49, n.1O (1986) (citing Victim Res/itutinn. slIpra not~ 186, at 
937-41 ), 

20(1 For example, if a pornographic photo of a child was taken thirty years ago and has n:ccnlly been 
round to have been vie\ ed by someone, ha the viewer/posse sor proximately hanned the child depicted 
in Ihll photo? Under the solution proposed in this Comment, the answer is no. Obviously. sexual 
ofli:ndersfchild abusers are in a dillercm category and should continue to be subject to reslirlllioll awards 
for the dIrect hannlhal they cause to their victim. Contra Kaplan, supra nOle 7. 31553 ("Admittedly. the 
c\'idence presemed in support of ordering restitution in possession cases in insufficienl to quanlify the 
amount of harm thaI an individual possessor caused. But this does not negate the fact that Ihe possessor 
has caused the child-victim harm.") . 

• 11' See .l'lIpra nOles 199- 202 lind accompanying text. 
;)011 TIli proposed mandatory fine for all posses ors of child pornography possession should not to be 

confused with he fine proposed by Robert William Jacques, in which the fine would be paid to NCMEC 
and NeMEC would then dIstribute monies to victims. This simply shifts the calculation problem from 
thc court 10 CME ,and thererore ails to truly resolve the issue. See Jacques, supra note 57, at 1191-
97. 

209 Id. at 1198. Some "victimless" drug crimes also have a similar fine . See 18 U.S.C. § 3663(c) 
(2006). In cases in which the defendant does not cause proximate harm to the victim, child pornography 
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2. Modifying the Calculation of Restitution Awards 

Congress should also amend Section 2259 to instruct the courts on 
how to calculate a restitution award. Accordingly, Congress should include 
a statement in Section 2259 that "restitution shall not be ordered for 
damages of emotional harm or loss of enjoyment of life." This statement 
will prevent judges who understandably feel sympathy for victims from 
ordering arbitrary restitution awards for purely emotional harm. Finally, 
Congress should amend Section 2259 to explicitly prohibit joint and several 
liability restitution awards for child pornography possession cases, thereby 
treating each possession as a severable crime subject to its own independent 
restitution order. 210 

3. Benefits Resulting from This Reform of Section 2259 

This reform of Section 2259 will resolve the most significant 
problems courts face when analyzing restitution orders in cases of child 
pornography possession. It will eliminate Eighth Amendment concerns by 
standardizing the amount of restitution and fines defendants are ordered to 
pay, providing equal treatment for defendants convicted of such offenses, 
and giving defendants clear notice of the restitution and fines they will be 
ordered to pay if convicted. This amendment to Section 2259 will also 
expressly resolve the issue of how to apportion the harm caused by child 
pornography possession by ordering a defendant to pay restitution to a 
victim only for those harms he proximately caused and to pay a fine to cover 
the societal harm caused by child pornography. Moreover, because this 
proposal will eliminate joint and several liability restitution awards for child 
pornography possession and only permit restitution awards in cases of 
proximate harm, it will eliminate the need for establishing a multi­
jurisdictional system of tracking restitution awards (which would be an 
expensive and complex bureaucratic nightmare to establish). The 
elimination of j oint and several liability awards will also ensure that a victim 
does not receive more compensation than her total losses because the victim 
will only recover the exact amount of damage that a defendant proximately 
caused. 

Furthermore, this proposal offers direct benefits to victims of child 
pornography possession. The current victim notification process used today, 
in which NCMEC notifies the victim each time her image is discovered in 
possession of a defendant, will largely no longer be necessary. This is 

possession is also a crime without a direct victim; but because society wants to discourage the use of 
child pornography, this fine will serve as both deterrence and punishment to those convicted of its 
possession. See generally supra note 29. 

210 However, per the Section 2259 amendments recommended in Part N(l & 2), restitution in child 
pornography possession cases should only be ordered if the defendant caused proximate harm to the 
victim, and the victim suffered actual damages as a result. 
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because restitution awards will only be pennitted in cases where the victim 
knows of the defendant's offense, which is most cases, because the 
defendant caused proximate hann to the victim. Victims may still require 
notification in cases of "custom" or "made-to-order" pornography.211 
However, implementation of the proposed modifications would certainly 
greatly reduce the unnecessary "slow acid drip" of trauma and emotional 
distress caused to the victim each time she receives notification that another 
defendant has viewed images of her sexual abuse.212 

Finally, this proposal offers benefits to society in general. Initially, 
by ordering each defendant to pay a fine to the NCMEC for each child 
pornography possession conviction, society can more effectively express its 
condemnation of child pornography and its support for victims. 
Additionally, this fine will prevent defendants convicted of possession from 
escaping without monetary consequence, as is occurring frequently today in 
some courts that, in their struggle to accurately interpret Section 2259, 
award no restitution.213 This proposal will also allow a cheaper and swifter 
delivery of justice to defendants convicted of child pornography possession, 
by eliminating the time and expense currently tying up courts struggling to 
make sense of Section 2259 in its current state of vagueness. Lastly, by 
standardizing restitution awards in child pornography possession cases, the 
implementation of this proposal will eliminate arbitrary restitution awards 
and help to ensure defendants are treated fairly, returning to the bedrock of 
our justice system. 

V. CONCLUSION 

Child pornography possession victims deserve swift justice, but, in 
its current fonn, Section 2259 adds time, unnecessary complexity, and often 
arbitrariness to the delivery of justice. Likewise, the Mandatory Federal 
Sentencing Guidelines also add unnecessary time and complexity to child 
pornography possession cases, and these guidelines should also be analyzed 
for refonn. However, refonn of these guidelines is outside of the scope of 
this Comment. The Supreme Court recently denied a petition for writ of 
certiorari in Amy v. Monzel, a child pornography possession restitution 

2 11 Such notifications may be necessary because the victim may not be aware that the defendants in 
such cases encouraged or "ordered" her sexual abuse, thereby causing proximate harm to her without her 
knOWledge. 

m UnIted States v. McDaniel. 631 F.3d 1204. 12()9 (11 th Cir. 2( 11); Unit~d tate \ . Wood • 611Y F. 
upp.2d 1102.1105 .D. lo\V3 2010) (quoting victim's statement) (" l leam about each [defendant who 

possessed [my imagesJl be~lUs,: ofth [NCMEC] VICllm oliccs . . . The ollce puts namt! on th<! fe:tr 
timl J already had and also adds iO Ii. When I learn aboul one defendalll having downloaded the plcrures 
of me, it adds 10 my parnnolU, It makes me feci again like I was bl!lI1g abused by anl)ti1c:r man who had 
been leering al pictures of my naked body being tonured, It gives me chills to think about il . I live in fe.ar 
lhat any of [the defendant.s] may try 10 lind me and conla 1 me and do something to me,") (emphasis 
added); Jacques, ~'lIpr(J note 57, at 1194 CTNCME nlotificntions reintorce vict.im paranoia"). 

21J See supra Part III(A)(3)( iii). 
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case.214 Yet, this issue is clearly not going away. In fact, as of late 2011, 
lawyers for one child pornography victim worked with the government to 
file more than 700 restitution requests in cases of defendants convicted of 
possessing her pornographic images.215 Each one of these requests has 
sought more than $3 million.216 

Therefore, because the Supreme Court is not immediately 
intervening to resolve this split among the courts, Congress must put aside 
any concerns it has of appearing sympathetic toward child pornographers 
and act to clarify Section 2259. Congress should amend Section 2259 to 
require proximate cause between the defendant's offense and the victim's 
harm in restitution orders, el iminate joinl and s eral Liability awards, 
eliminate restitution awards for purely emotional harm, and require 
defendants convicted of child pornography p ses ion to pay a fine to a 
prescribed victim's fund. Both the victims and our justice system deserve as 
much. 

< I~ Amy, Viclim in Misty Child Pomog.mphy eries v, Monzel. 132 , Ct. 756 (2011). 
11< Warren RIchey. Suprelllo? COlll'l RoJiae,f IQ Relo/I'o Crmjuslo/l Over Child Pornography Law, 

CURISTIAN S('I. MONn R, ov. 2. 20 11. hltp:llwww.c monitor.comfUSNJustice/2011l1128/Supreme­
Coun-refUses-lo-re.olvc-confusion-ovcr-chi ld-pomogrnphy-lnw. 

:11, Ill. 
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