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COURT AND THE FUTURE OF HIGHER 
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I. INTRODUCTION 

Lincoln's words reaffirm the uniqueness of the American 
Experiment.2 Our Nation is defined not by blood, soil, language, or culture, 
but by "the belief in the principles of freedom and equality that this country 
stands for.,,3 As Dr. King reminded us, the self-evident truths of the 
Declaration of Independence4 constitute "a promissory note to which every 
American was to fall heir. This note was the promise that all men, yes, black 
men as well as white men, would be guaranteed the unalienable rights of life, 
liberty, and the pursuit of happiness."5 It matters not whether you just took 
the citizenship oath, your family came through Ellis Island, your ancestors 
arrived in chains, your four great-grandfathers fought the Red Coats, or your 
heritage extends to the tribes that inhabited the continent long before 

2 See generally GARRY WILLS, LINCOLN AT GETTYSBURG: THE WORDS THAT REMADE AMERICA 
(1992) (arguing that Lincoln's Gettysburg Address rededicated the Nation to the proposition espoused in 
the Declaration). 

) Antonin Scalia, Scalia Speaks: Reflections on Law, Faith, and Life Well Lived 17 (2017). 
4 THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). For a commentary on the significance 

of the Declaration, see GARRY WILLS, INVENTING AMERICA: JEFFERSON'S DECLARATION OF 
INDEPENDENCE (1978) (arguing that Jefferson's original draft of the Declaration ofindependence forms 
the social contract for America). As Professor Strang explained: "Scholars across the ideological spectrum 
have argued for a unique role for the Declaration of Independence in constitutional interpretation. These 
scholars' arguments fall into two general categories: (I) the Declaration is the • interpretive key' 10 the 
Constitution's text's meaning; and (2) the Declaration is itself part of the onsutulion." Lee J .• trang. 
Originalism 's Subject Mauer: Why the Declaralion of Independence is NOI ParI oj the Const/tullOl/ . 89 S. 
CAL. L. REv. 637, 637-38 (2016) (footnotes omitted). 

l Martin Luther King, Jr., "I Have A Dream" Address at Washington, D.C. (Aug. 28, 1963). 
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Columbus. Because of these constitutional principles, "we are just one race 
here. It is American.'>6 

To be sure, American ideals of freedom and equality-while 
universal7-reflect the British experience after the Magna Carta, 8 but the 
Road from Runnymede9 took a distinctly American fork. 10 The American 
fork was a written Constitution. We The People "split the atom of 
sovereignty" between the States and the National Government, II divided 
power among the three branches of the government,12 and withdrew "certain 
subjects from the vicissitudes of pol itical contr ver y to place them beyond 
the reach of majorities and officials[.]"1J Because our elected officials are 
imperfect humans prone to sin,14 there will be times "where the will of the 
legislature, declared in its statutes, stands in opposition to that of the people, 
declared in the Constitution[.],,15 In those instances, the judiciary must 

6 Adarand Constructors v. Pena, 515 U.S. 200, 239 (1995) (Scalia, J. , concurring). 
7 As former President Obama observed: 

In 1964, before he received the sentence that condemned him to die in prison, 
[Nelson Mandelal explained from the dock that, "The Magna Carta, the Petition of 
Rights, the Bill of Rights are documents which are held in veneration by democrats 
throughout the world." In other words, he didn't say well, those books weren't 
written by South Africans so I just - I can't claim them. No, he said that's part of my 
inheritance. That's part of the human inheritance. That appl ies here in this country, 
to me, and to you. And that's part of what gave him the moral authority that the 
apartheid regime could never claim, because he was more familiar with their best 
values than they were. (Laughter.) He had read their documents more carefully than 
they had. And he went on to say, "Political division based on color is entirely 
artificial and, when it disappears, so will the domination of one color group by 
another." That's Nelson Mandela speaking in 1964, when I was three years old. 
(Applause.) 

What was true then remains true today Basic truths do not change. It is a truth that 
can be embraced by the English, and by the Indian, and by the Mexican and by the 
Bantu and by the Luo and by the American. It is a truth that lies at the heart of every 
world religion - that we should do unto others as we would have them do unto us. 
(Applause.) That we see ourselves in other people. That we can recognize common 
hopes and common dreams. And it is a truth that is incompatible with any form of 
discrimination based on race or religion or gender or sexual orientation. And it is a 
truth that, by the way, when embraced, actually delivers practical benefits, since it 
ensures that a society can draw upon the talents and energy and skill of all its people. 

Barack Obama, Address on the Centennial of Nelson Mandela's Birth (July 17, 2018). See generally 
NELSON MANDELA, loNG WALK TO FREEDOM: THE AUTOBIOGRAPHY OF NELSON MANDELA (1995). 

• See DAN1EL HANNAN, INVENTING FREEDOM: How THE ENGLISH-SPEAKING PEOPLES MADE TH E 
MODERN WORLD 49-50 (2013) (explaining the author's admiration for the British and American 
constitutional traditions). 

'J Runnymede is the place where the Barons forced King John to sign the Magna Carta ROBERT 
TOMBS, THE ENGLISH AND THEIR HISTORY 73-74 (2014). 

10 See generally AE. Dick Howard, The Road from Runnymede: Magna Carta and Constitutionalism 
in America (1968). 

II United States Term Limits v. Thornton. 514 U.S 779,838 (1995) (Kennedy, J. , concurring) By 
dividing sovereignty, the Constitution "protects us from our own best intentions" by preventing the 
concentration of "power in one location as an expedient solution to the crisis of the day." New York v. 
United States, 505 U.S. 144, 187 (1992). 

12 See THE FEDERALIST No. 51 (James Madison). 
13 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943). 
14 See Jeffrey A Brauch, Flawed Perfection: What it Means to Be Human and Why It Matters for 

Culture, Politics, and Law 165-173 (2017). 
15 THE FEDERALIST No. 78 (Alexander Hamilton). 
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intervene. '6 Since the U.S. Supreme Court is "supreme in the exposition of 
the law of the Constitution,"17 and since no legislative or executive official 
"can [wage] war against the Constitution without violating his undertaking to 
support it[,]"18 the Court's decisions obligate "other governmental institutions 
to follow the Court's interpretations, not just in the particular case announcing 
those interpretations, but in similar cases as well[.],,'9 These are the principles 
of American Constitutionalism. 

Today, those principles are under attack and university campuses are 
the center of the battle. Large segments of our society, particularly within 
academe, define themselves not by a common commitment to Free Speech, 
Religious Liberty, or Individual Equality, but by ''their skin color, sex, and 
sexual preference[.],>20 Identity politics insists "discrimination based on those 
characteristics has been the driving force in Western Civilization,"21 and our 
Nation "remains a profoundly bigoted place, where heterosexual white males 
continue to deny opportunity to everyone else.'>22 

Those who embrace identity politics reject the principles of American 
Constitutionalism. Instead of having universities "follow truth wherever it 
may lead" while tolerating "any error so long as reason is left free to combat 
it[,],,23 identity politics "equate(s) non-conforming ideas with 'hate speech,' 
and 'hate speech with life-threatening conduct that should be punished, 
censored, and repelled with force ifnecessary.,,24 Instead of recognizing "the 
religious and philosophical objections" to prevailing opinions-which "are 

If. Id. See also Martin Luthcr King, Jr., Letter from Bimllnghum Jail (Aug. 1963) (arguing that a 
human law which is contrary to the moral law should not sImld). 

17 Cooper v, Aaron, 358 U.S. 1,18 (1958). For a more comprehensive analysis of Cooper, see Josh 
Blackman, The IrrepressJble Myths of Cooper ~. Aaron, 107 Goo. L.J. (forthcoming 2019). 

1M Cooper, 358 U.S at 18, 
19 STEPHEN BREYER, MAKING OUR: O ' RACY WORK: II JUDGE'S VIEW 62 (2010). See also 

Blackman, supra note 17, at 17 (discussing Justicc Breyer' view of Cooper). 
20 HEATHER MAC DoNALD, THE OIVER'ITY DEL.U ION : lIow RACE AND GENDER PANDERING 

CORRUPT THE UNIVERSITY AND UNDERMINE OUR CULTURE 2 (2018). For a discussion of Mac Donald's 
work, see Jillian Kay Melchior, The Scourge of 'Diversity': A Onetime liberal, Heath MacDonald now 
believes identity politics threatens higher education and civilization itself, WALL STREET J .• Oct. 13,2018, 
atAl5. 

21 MAc DoNALD, supra note 20, at 2. 
22 Id. 
21 Letter from Thomas Jefferson to Willium Roscoe (Dec. 27, 1820) (describing Jefferson's view of 

the newly created University of Virginia). As the best contemporary statement of academic freedom 
eKplains, universities should n I ~shield individuals rrom ideas and opinions they find unwelcome, 
disagreeable. or even deeply olfenslVe." Free Expression: Report of thi! lommlllee Oil Freedom of 
Expression, U. OF C HlC (Jan. 2015), hUps:/IprovOSLu hicago.cdulsitesldcfaultifiles/documcnl<;/rcportsl 
FOECommitlecRepon.pdr Indeed, "concern about civility and mUlual respect can ncver be used as a 
justification for closing olr discussion of ideas, however olTensivc or dIsagreeable thosc ideas may be to 
somc~ indiViduals. Id. 
The Chicago Statement arguably is the twenty-first eentury's best and the most influential statement of 
individual academic freedom. Numerous other institutions have adopted the University's statement, and 
FIRE is urging its adoption naiionwidc. See Hard to Say: A . 'ta/ement at the /-Ieart oj the Deha/e Over 
,4cademle Freedom, ECONOMIST (Jan. 30, 2016), http://www.cconomlsLcom/newslumtcd-statesI2168 
9603-statement-heart-debate-over-academic-frcedom-hard-say. 

24 MAc DoNALD, supra note 20, at 3. 
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protected views and in some instances protected fonns of expression,,25 -
identity politics seeks to "vility Americans who are unwilling to assent to the 
new orthodoxy.,,26 Instead of judging individuals by the "content of their 
character[,],,27 identity politics insists that "those who aren't like you­
because they're white, or because they're male- ... somehow . .. lack 
standing to speak on certain matters."28 In short, identity politics rejects 
constitutional principles and calls for "vindictive protectiveness"-the 
silencing and shaming those who dare to dissent.29 

Although the rise of identity politics is an existential threat to our 
constitutional principles, the Supreme Court has clearly and decisively 
rejected identity politics and embraced constitutionalism.3D In case after case, 
the Roberts Court has reaffinned, and even expanded, individual liberty and 
equality. The Court has promoted "freedom for the thought that we hate[,],,3l 
ensured "religious organizations and persons are given proper protection as 
they seek to teach the principles that are so fulfilling and so central to their 
lives and faiths,'>32 and insisted "[r]ace may not be considered unless the 
admissions process can withstand strict scrutiny.,,33 By doing so, the Court 
has presented an alternative vision for American society in general and higher 
education in particular. 

This Article's purpose is to explain the Supreme Court's embrace of 
constitutionalism and the significance of that embrace for higher education 
law. This Article has three Parts. Part n details the challenges to 
Constitutionalism on campus in the context of Free Speech, Religious Liberty, 
and Individual Equality. Part III explains how the Court's recent decisions 
embrace Constitutionalism in the areas of Free Speech, Religious Liberty, and 
Individual Equality. Part rv explores implications of the Court's recent 
decisions for the future of higher education law. 

25 Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1727 (2018). 
2(, Obergefell v. Hodges, 135 S. Ct. 2584, 2642 (2015) (A1ito, J., dissenting). See also Tish Harrison Warren, 

The Wrong Kind of Christian, CHRlS'nANlTY TODAY (Aug. 27, 2014), www.christianitytoday.comlctl2014/ 
septcmber/wrong-kind-<Jf-christian-vanderbilt-university.html (describing Vanderbilt University'S treatment of 
religious groups that espouse orthodox doctrine). 

27 See generally King, supra note 5. 
2. Obama, supra note 7. 
29 Greg Lukianoff et aI. , The Coddling of the American Mind: How Good Intentions and Bad Ideas 

Are Setting Up A Generation for Failure 10-1 I (2018). 
30 Christian Legal Soc. v. Martinez, 561 U.S. 661 , 696-97 (2010). Ironically, perhaps the best 

explanation ofthe Court's approul:h Cllm' nOl from an opinion of the ourt, but from a four-Jusl ice dissent: 
"Our country as a whole. no less than the ISlate university] values tol eranc.:. cooperaLion. learning, and the 
amicable resolution of confll ClS. Bul we .ee!.. to ochieve those goals Ihrough '/0/ cOlifidel1l pluralism that 
conduces to civil peace and advances democratic consensus-building, ' not by abridging [constilutional} 
rights. " Id. at 734 (Alito, J., dissenting) (internal citations omitted) (emphasis added). 

31 United States v. Schwimmer, 279 U.S. 644, 655 (1929) (Holmes, J., dissenting). 
32 Obergefell v. Hodges, 135 S Ct. 2584, 2607 (2015) 
J3 Fisher v. Univ. ofTexas (Fisher J), 570 U.S. 297, 309 (2013). 
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II. THE CHALLENGE TO CONSTITUTIONALISM ON AMERICAN CAMPUSES 

A. Free Speech 

In the sphere of Free Speech, identity politics poses three challenges. 
First, the identity politics' spirit of ''vindictive protectiveness" requires punishing 
offensive speech.34 Second, faculty and administrators mandate confonnity by 
requiring students to affinn certain ideas.35 Third, by imposing mandatory 
student fees and then using the proceeds to subsidize student speech, public 
universities force students to subsidize speech with which they disagree.36 

1. Punishing Offensive Speech 

Identity politics "fuels the sometimes violent efforts to shut down 
speech that challenges campus orthodoxies.,,37 In Unlearning Liberty: 
Campus Censorship and the End of American Debate,38 Greg Lukianoff, 
chronicles identity politics' challenges to free speech on contemporary 
campuses.39 "On college campuses today, students are punished for 
everything from mild satire, to writing politically incorrect short stories, to 
having the 'wrong' opinion on virtually every hot button issue, and, 
increasingly, simply for criticizing the college administration[.],,4o Public 
university faculty and administrators "are ambivalent about free speech, 
imagining that ifthey really did allow all opinions to be expressed, the result 
would be a nightmarish landscape of nonstop bigotry and ignorance.,,41 
Faculty and administrators encourage a "crusade against intolerance, 
insensitivity, and ignorance.,,42 For their part, students expect to be insulated 
from ideas that might be offensive to them43 and routinely engage in 
censorship.44 Consequently, ''the threat of punishment for expressing the 
wrong thoughts, the omnipresence of codes warning students to be careful 
about what they say, and the politicized, self-serving redefinition of tolerance 
and civility all reinforce the social pressure" to avoid debate all together.45 

2. Mandating Confonnity 

Public institutions not only punish offensive speech, but also require 
confonnity. Many professors require their students to adopt certain 

34 See infra Part II-A-1. 
3S See infra Part II-A-2. 
36 See infra Part II-A-3. 
31 MAC DoNALD, supra note 20, 314. 
38 See generally Greg Lukianoff, Unlearning Liberty: Campus Censorship and the End of American 

Debate (2012). 
39 For a review of Lukianoff's work, see William E. Thro, Betraying Freedom: A Review of 

Lukianoff's Unlearning Liberty and Powers' The Silencing, 42 J.C. & U.L. 523 (2016). 
40 LUKIANOI'I', supra note 38, 314. 
41 ld. 31 245. 
42 ld. 31 Ill. 
43 ld. at 232-34 . 
.. ld. at 219-42. 
" ld. at 243. 
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assumptions,46 mandate students lobby for certain left wing causes,47 are 
intolerant of students who disagree with their views,48 evaluate students' 
"dispositions,"49 and punish student writing that makes them uncomfortable.50 

Indeed, in some instances, students who aspire to be professionals are 
punished for failing to conform to professional norms. 51 

3. Forced Subsidy of Student Speech 

Many, if not most, public institutions force students to subsidize 
speech that they find objectionable. All students are required to pay a student 
activity fee (a tax), and then the proceeds of these fees are distributed to 
recognized student groups. Thus, a Democrat subsidizes the College 
Republicans, an atheist subsidizes the Christian groups, a Muslim subsidizes 
the Jewish students, and LGBTQ students subsidize traditional marriage 
advocacy groups. Although such direct payments from the general 
government to political parties, religious organizations, or advocacy groups 
would be constitutionally questionable, in Board of Regents of the Univ. of 
Wisconsin v. Southworth,52 the Supreme Court upheld the practice53 as long 

4(, Id. at 186--88. 
47 Id. at 191-93. 
.. Id. at 193-94 
•• Id. at 195-98. 
so Id. at 198--200. 
" Keefe v. Adams, 840 F.3d 523, 533 (8th Cir 2016), cert. denied, 137 S. Ct. 1448 (2017) For a 

brief commentary on the case, see Zach Greenberg, Eighth Circuit Decision Opens the Door for Violations 
of Students' Speech Rights, FIRE (Nov. I , 2016), https:llwww.thefire.orgleighth-circuit-decision-opens­
door-for-violations-of-students-speech-rights/. 

52 529 U.S. 217 (2000). 
5) As the Court explained: 

The University must provide some protection to its students' First Amendment 
interests, however. The proper measure, and the principal standard of protection for 
objecting students, we conclude, is the requirement of viewpoint neutrality in the 
allocation offunding support. Viewpoint neutrality was the obligation to which we 
gave substance in Rosenberger v. Rector and Visitors of the Univ. of Va. There the 
University of Virginia feared that any association with a student newspaper 
advancing religious viewpoints would violate the Establishment Clause. We 
rejected the argument, holding that the school's adherence to a rule of viewpoint 
neutrality in administering its student fee program would prevent "any mistaken 
impression that the student newspapers speak for the University." While 
Rosenberger was concerned with the rights a student has to use an extracurricular 
speech program already in place, today's case considers the antecedent question, 
acknowledged but unresolved in Rosenberger: whether a public university may 
require its students to pay a fee which creates the mechanism for the extracurricular 
speech in the first instance. When a university requires its students to pay fees to 
support the extracurricular speech of other students, all in the interest of open 
discussion, it may not prefer some viewpoints to others. There is symmetry then in 
our holding here and in Rosenberger: Viewpoint neutrality is the justification for 
requiring the student to pay the fee in the first instance and for ensuring the integrity 
of the program's operation once the funds have been collected. We conclude that the 
University of Wisconsin may sustain the extracurricular dimensions of its programs 
by using mandatory student fees with viewpoint neutrality as the operational 
principle. 

Id. at 233-34 (internal citations omitted). 
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as the method of distributing funds was viewpoint neutral. 54 

B. Religious Liberty 

The rise of identity politics challenges Religious Liberty on co lIege 
campuses in three ways. First, university administrators may refuse to fund 
certain activities of religious groupS.55 Second, as part of preparation for 
certain professional careers, faculty may force students of faith to engage in 
expression or conduct that violates their faith.56 Third, college officials may 
force religious groups to admit non-believers.57 

1. Refusal to Fund the Certain Activities of Student Religious Groups 

Under existing Supreme Court precedent involving student 
organizations, there is "no doubt that the First Amendment rights of speech 
and association extend to the campuses of state universities."s8 A public 
university may not favor those groups that support the institution's views and 
it may not penalize those groups with which it disagrees.59 Similarly, the 
Court has ruled that disagreement with a student organization's views does 
not justifY denial of access60 or funding. 61 Indeed, the practice of requiring 

5< Of course, this begs the question of what constitutes viewpoint neutrality. In subsequent 
proceedings in SouJhworth, the Seventh Circuit focused on the amount of discretion given to the student 
government association to allocate fees. Southworth v. 8d. of Regents of the Univ. ofWis, 307 F.3d 566, 
581-82 (7th Cir. 2(02). If the student government association had unbridled discretion (a term that was 
developed in the Supreme Court's jurisprudence involving the denial of licenses and permits), then the 
requirement of viewpoint neutrality was violated. !d. at 581. 
Assuming the Seventh Circuit's analysis is correct, then viewpoint neutrality essentially requires a 
mechanical approach. Some general observations can be made. First, if funding decisions arc made using 
a mathematical formula, then viewpoint neutrality is achieved. For example, if funding requests are 
approximately twice the amount of the available funds and a university gives each student organization 
one-half of the amount requested, then the funding allocation is viewpoint neutral. Second, since the 
Supreme Court has recognized that scarce resources, such as access to money or the ability to participate 
in a political debate, can be denied to those who do not demonstntle a certain level of support. See Ark. 
Educ. TV Comm'n v. Forbes, 523 U.S. 666, 693-94 (1998). The student organizations with large 
memberships could receive more money than student organizations with small memberships. For example, 
an organization with 300 members could be given more money than an organization with ten. Third, 
because the Court has suggested that viewpoint neutrality is lost when the decisions are based on politics, 
the practice of student politicians meeting and negotiating an acceptable allocation of student fees is not 
acceptable. Viewpoint neutrality means that an organization should not have to worry about its influence 
in the student government. 

55 See infra Part II -8-1. 
56 See infra Part 11-8-2. 
57 See infra Part 11-8-3. 
58 Widmar v. Vincent, 454 U.S. 263, 268-{i9 (1981). 
59 Almost fifty years ago, the Court declared: 

The mere disagreement of the President with the group's philosophy affords no 
reason to deny it recognition. As repugnant as these views may have been, especially 
to one with President James ' responsibility, the mere expression of them would not 
justifY the denial of First Amendment rights. Whether petitioners did in fact 
advocate a philosophy of "destruction" thus becomes immaterial. The College, 
acting here as the instrumentality of the State, may not restrict speech or association 
simply because it finds the views expressed by any group to be abhorrent . 

Healy v. James, 408 U.S. 169, 187-88 (1972). 
60 Widmar, 454 U.S. at 267-70. 
61 Rosenberger v. Rector and Visitors of the Univ. of Va. , SI5 U.S. 819, 830 (1995). 
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students to pay mandatory fees that are then distributed to student groups is 
pennissible only if the institution does not favor particular viewpoints.62 

Quite simply, the "avowed purpose" for recognizing student groups is "to 
provide a forum in which students can exchange ideas.,,63 Thus, a group that 
holds racist, sexist, homophobic, anti-Semitic, or anti-Christian views IS 
entitled to recognition, access to facilities, and funding. 64 

However, officials often refuse to fund activities of student religious 
groups that, in the jUdgment of the institution, are "worship activities" or 
proselytizing while expressly pennitting funding for virtually identical 
activities by secular groupS.65 For example, administrators might allow the 
French Club to buy bread and wine for its functions, but deny the Roman 
Catholic Club's request to do the same. They might subsidize the community 
outreach activities of political groups or advocacy groups, but refuse to 
subsidize the evangelism activities of religious groupS.66 

61 Bd. of Regcl1lS v. uthworlh. 529 U.S. 217, 233- 34 (2000). 
61 WIdmar. 454 U.S. 8l. 271 n. IO. See also SoulJnvonh, 529 U.S. at 229 (student aCLivity fec was 

designed to faci litate ~thc frcc and opcn exchangc of ideas by, and among, its students."); Rosenberger. 
515 U.S. at 834 (university funded student organizations Lo "encourage a diversity of VICW. from private 
. pcakers. "). 

'" Howcver, while thc Institution ma not refuse recogmtion because of thc student organizalion' s 
vlcwpoint. the institution may require the organiz Ii n to (I) obey tbc campus rulc'S; (2) refmin from 
disrupLing classes; and (3) obey all applicable federal state, and local laws. See gellerally WILLIAM 
KAPLI & BARFIARA LEE, TilE LAw OF IllGttER Eou AnON (5 th cd. 2013) (interpreting Healy) . 

As a practical matter, th i means lbat the institulion can impose somc nculml cri teria for recognilion. 
such a~ having n fa ulty adVisor. having n constitUlion, and having a certain number of members. However, 
the institution cannot deny recognition simply bccau.'lC the institution or a signilicaDl part or the campus 
community dislikes the organization. Moreover, Healy also state, IhOl L110 instilution may not deny 
recogni tion because members or the organization at other campuses or in the outside community havc 
engaged in certain conduot. flealy. 408 U.S. at 185- 86. 

6' Sell Ronul11 'albolic Found., v. Regents of Univ of Wis. Sys., 578 F. Supp. 2d 112 t 1134--36 
(W.D. Wis. 2008), a1fd .rub 110m .. Badger Catholic, Inc. v. Wal h. 620 F.3d 775 (7L11 CiT. 2010) 
(mvaJidating state univcrsily's refusal to fund ceTtam activilie> of religiou.~ groups). 

61, Dmwing such distinctions is problematic. As 8. federal trial court observed: 
ITlhe issue in the presenl case i n I whether aCliviues lhru could reasonably be 
labeled worship. prosclytizing, or CCt3riao religious instruction serve the forum's 
limited purposes. but whether lhe spceilic actiVities thal ReF actually engaged in 
serve Stich purposcs. Th . labels a/Tl)(cd to an actiVIty are nO! necessarily dispositive 
of whcther L110 acti it serves the forum' purpose , especially when lIl ' labels arc 
broad, as arc labels such as worship. proselytizing. inculcation, dialogue. discussion 
and debate. Rather than relying 011 highly abstmct lahels, the University mu.~t 
cxamine the specific content of each disputed aClivit in lighl of III fbrum's 
purposes. Further. worship, prosclytizmg and scctamm rcligious inslruclinn, and 
dialogue. discussion and debate, arc not mutually cxclusive. lin activity can 
mtegl1uc clements or worship and discussion, prosclyti7.ing and debate. and 
insLnlction and dialogue. An activit that includcs some worship cannOI be excluded 
on the ground ulat il i not ~dialogue. discussion or debate" if that acovil in fact 
includes some dialogue, discussion, or debate[.] 

Proselytizing is essentially advocacy from a religious viewpoint. If the University 
excluded all advocacy From the forum. perhap it could also exclude religious 
proselytizing BUI so long as it funds (Xllitical. env ironmental and other advocacy, it 
is hard 10 see a viewpoinl ncutral reason for cxcfuding religious advocacy, allhough 
I do not foreclose the possibility that one exists. 

Roman Calholic Found., 578 F. Supp 2d at 1134--36. 
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2. Forcing People of Faith to Violate Their Beliefs 

Certain professional groups, such as psychological counselors or 
social workers, impose ethical requirements on those who are part of the 
profession.67 Yet, adhering to those ethical requirements may require People 
of Faith to violate their religious beliefs.68 As part of training students to enter 
the profession, public university faculty may insist students confonn to the 
profession's ethics and ignore their faith convictions.69 

67 As DeMitchell, Hebert, and Phan explained: 
What do prolc.~sionals do thai separates them from individual in other occupations? 
Will iam J. Goodc. III hi ' ludy or professions. asserts that there arc two generating 
qualities that define professions. They an; "( I) a basic bod of abstract knowledge, 
and (2) the ideal of crvice " He asscrt~ thal professionals fashion solutions based 
on the needs of the client, "not necessarily [on J the best material interest or needs of 
the professional himself." Professional actions taken in pursuit of the best interest 
of clients involves "a high degree of self-control of behavior through codes of 
ethics." Members of a profession are required to adhere to the code of ethics of their 
profession as a condition of membership. For example, the American Counseling 
Association (ACA) Code of Ethics serves five goals. Goal Three states that 
the Code "establishes the principles that define the ethical behavior and best 
practices" of its members. Goal Four states the purpose for the ethical behavior. It 
reads: "The Code serves as an ethical guide designed to assist members in 
constructing a professional course of action that best serves those utilizing 
counseling services and best promotes the values of the counseling 
profession." Therefore, professionals must act in the best interests of their client, 
patient, or student. The ACA Code of Ethics further states that counselors, when 
faced with difficult-ta-resolve ethical dilemmas, should base their decisions on that 
which "help[ s J to expand the capacity of people to grow and develop." The emphasis 
is placed on the interests of the client, not on the interests of the professional 
counselor. As demonstrated by the ACA Code, ethical behavior and best practices 
are designed to help the client. The predicate of a profession is the best interests of 
the client, not the needs, interests, or desires of the professional 

Todd A DeMitchell et aI., The University Curriculum and the Constitution: Personal Beliefs and 
Professional Ethics in Graduate School Counseling Programs, 39 J.C. & U.L. 303, 304--{)5 (2013) (internal 
citations omitted) . 

.. As Laycock explained: 
[TJhe opponents of religious liberty also insist that every individual application of 
their interests is compelling. They say there is a compelling interest in avoiding any 
inconvenience or affront; no potential customer should ever be referred 
elsewhere. They say that they are entitled to have personal services available even 
when the services are entirely unwanted. No same-sex couple in its right mind would 
want to be counseled by a counselor who believes that the couplc's relationship is 
fundamentally wrong. But supporters of gay rights inSISt UUll cvery counselor be 
available to same-sex couples. The purpose of such arguments is not to obtain 
counseling, but to drive conservative believers out of the profession. 

The same logic is applied to every other occupation or profession in any way 
connected to one of these disputes. If you don't want to do abortions, do not work in 
obstetncs and gynecology. You should not be pcrmilled to dclivcrbabies unless you 
arc al 0 willing to kill babi on request . If you don't want to do samc-scx weddings. 
don't be a wedding planner or a caterer or the owner or a bridlll shop, however 
small. And c cn. ir religious nonprofits don't want 10 provide contrllccption. they 
don't have to rIDl "s hospital , school, or chanty. n Ncycr mind that churches for 
centuries have treated education, and care of the sick and the destitute, as part of 
their missions. 

Douglas Laycock, ReligiOUS Liberty and the Culture Wars, 2014 U. ILL. L. REv. 839, 872-73 (2014) 
(internal citations omitted) 

69 As DeMitchell, Herbert, & Phan framed the issue: 
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When confronted with the issue, the lower federal appellate courts 
have agreed that religious students must conform to the profession's ethics/o 
but have insisted that students with religious objections be treated the same 
as secular students.7' Nevertheless, the insistence that religious students 
conform to professional ethics that are antithetical to their beliefs can chill 
such students from even entering the profession.72 

3. Forcing Religious Groups to Associate with Non-Believers 

The right to express a particular viewpoint necessarily includes the 
right to associate with others who share that view. "An individual's freedom 
to speak, to worship, and to petition the government for the redress of 
grievances could not be vigorously protected from interference by the State 
unless a correlative freedom to engage in group effort toward those ends were 

BUI what happens when there is a conflict between the established code of ethics of 
!I profession (being taught in graduate programs of school counseling) and the 
deeply held beliefs ofan iL'ipiring practitioner? What must give way? Can aspirants 
compel thc profession through the preparation program, to make room for their 
deeply held position, or can the profession compel the aspirant to demonstrate 
acceptance of and willingness to follow the complete Code of Ethics regardless of 
their convictions? 

DeMitchell et a1., supra note 67, at 305 
10 For cxample. thc ElcvcnUl Circuit observed: 

As all graduate students In Ihe program, regardless of their personal beliefs, must 
counsel clients in accordance wilh the ACA Code of Ethics and ASU's counseling 
curriculum, Ihe remediation plan did not single out Keeton for disfavored treatment 
because of her point of view. All students are taught the ACA's fundamental 
principles, including that counselors must uppon their clients' welfare. promote 
their growUl, respect their dignity, support their autonomy. and help Ihem pursue 
their own goals for coun.<;cling. Further, ASU's curriculum requires that all students 
be competent to work with all populalions. and lhat all sLudcnL~ nol impose Lheir 
personal religious values on their ellcnl~, whether, for instance. the believe U131 
person ought to be Christians rather than Muslims. Jews or atheists, or Ihat 
homosexuality is moral OT immoral. As such, ASU's curriCIIlum and Ihe generally 
applicable rules of ethical conduct of the profession are not designed to suppress 
ideas or viewpoints but apply to all regardless of the particular viewpoint the 
counselor may possess. Thus, unlike the cases Keeton relies upon, this is not a CiL'ie 
in which a forum was opened to a particular topic or expressive activity and 
disfavored views on that topic or forms of that activity were suppressed. Indeed, 
Keeton remains free to express disagreement wilh ASU's curriculum and the ethical 
requirements of the ACA, but she cannot block the school's attempts to ensure that 
she abides by them if she wishes to participate in the clinical practicum, which 
involves one-{)n-one counseling, and graduate from the program. 

Keeton v. Anderson-Wiley, 664 F.3d 865, 874 (I lth CiT. 201 I). 
1 1 Ward v. Polite, 667 F.3d 727, 735-38 (6th Cir. 2012). 
12 As Professor Laycock observed: 

The same logic is applied to every other occupation or profession in any way 
connected to one of these disputes. If you don't want to do abortions, do not work in 
obstetrics and gynecology. You should nO! be pcrmlltcd to deliver babies unless you 
are also willing to kill babies on request. If you don'l want 10 do 1lI11C-Sc.x weddings. 
don't be a wedding planner or a caterer or the owner nf a bridal shop, howcver 
small. And even: if religious nonprofits don't want to provide contraception, they 
don't have to run "a hospital, school , or charity," Never mind that churches for 
centuries have treated education, and care of the sick and the destitute, as part of 
their missions. 

Laycock, supra note 68, at 872- 73. 
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not also guaranteed.'>?) "This right is crucial in preventing the majority from 
imposing its views on groups that would rather express other, perhaps 
unpopular, ideas.,,74 "If the government were free to restrict individuals' 
ability to join together and speak, it could essentially silence views that the 
First Amendment is intended to protect.,,75 This freedom of association "is 
not reserved for advocacy groups. But to come within its ambit, a group must 
engage in some form of expression, whether it be public or private."76 

"Freedom of association ... plainly presupposes a freedom not to 
associate."n "Freedom of association would prove an empty guarantee if 
associations could not limit control over their decisions to those who share 
the interests and persuasions that underlie the association's being.,,78 "The 
forced inclusion of an unwanted person in a group infringes the group's 
freedom of expressive association if the presence of that person affects in a 
significant way the group's ability to advocate public or private viewpoints."79 

Therefore, government may intrude on the freedom of association 
only "by regulations adopted to serve compelling state interests, unrelated to 
the suppression of ideas that cannot be achieved through means significantly 
less restrictive of associational freedoms."so Courts are required to "examine 
whether or not the application of the state law would impose any 'serious 
burden' on the organization's rights of expressive association."81 Judges 
"give deference to an association's assertions regarding the nature of its 
expression" and "to an association's view of what would impair its 
expression."s2 It is not necessary for the organization's core purpose to be 
expressive, or for all members to agree with all aspects of the message. 83 
Under this framework, the Court has upheld statutes requiring civic 
organizations to admit women,84 but has allowed both parade organizerss5 and 
the Boy Scouts to exclude homosexuals.86 The cases have turned on whether 
the ''the enforcement of these [policies]" would "materially interfere with the 
ideas that the organization sought to express.,,87 

13 Roberts v. United Stales Jaycees, 468 U.S. 609, 622 (1984). 
74 Boy Scouts of Am. v. Dale, 530 U.S. 640, 647-48 (2000). 
75 Rumsfeld v. Forum for Acad. & Inst. Rights, Inc., 547 U.S. 47, 68 (2006). 
76 DaJe, 530 U.S. at 648. 
77 Rober/s, 468 U.S. at 623. 
78 Democratic Party of U.S. v. Wisconsin ex rei. LaFollette, 450 U.S. 107, 122 n.22 (1981) (quoting 

L. TRIBE, AMERICAN CONSTITUTIONAL LAW 791 (1978». See also Cal. Democratic Party v. Jones, 530 
U.S. 567,574-75 (2000). 

7. Dale, 530 U.S. at 648. 
80 Roberts, 468 U.S. at 623. 
8' Dale, 530 U.S. at 658. 
82 Id. at 653. 
83 Id. at 655. 
84 Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 481 U.S. 537, 544 (1987); Roberts, 468 U.S. 

at 623-27. 
85 Hurley v. Irish-Am. Gay, Lesbian and Bisexual Glp. of Boston, Inc., 515 U.S 557,572-73 (1995). 
86 Dale, 530 U.S. at 655-60. 
87 Jd. at 657. 
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However, with respect to student religious groups at public 
universities, different rules often apply. In Christian Legal Society v. 
Martinez,88 a sharply divided Supreme Court upheld-as a matter of Federal 
Constitutional law-policies at public institutions requiring student groups to 
admit "all comers.,,89 Under this precedent, as a condition of becoming 
recognized student organizations, a status affording them such benefits as 
access to campus facilities and some funding, religious groups must admit 
"all comers," including those who disagree with their deeply held religious 
beliefs and values.90 

Put another way, in Christian Legal Society, the Supreme Court 
declared that the government, through university officials, could force faith­
based groups to choose between compromising their religious values and 
receiving benefits that other student groups receive as a matter of 
constitutional right.91 While one can hope that government officials "surely 
could not demand that all Christian groups admit members who believe that 
Jesus was merely human[,]" they "may impose these very same requirements 
on students who wish to participate in a forum that is designed to foster the 
expression of diverse viewpoints.,,92 

Moreover, at some institutions, secular student groups may exclude 
those who disagree with their views, but religious organizations are required 
to refrain from what they described as religious discrimination as they sought 
to preserve their faith-based identities.93 For example, the Young Democrats 
may have excluded Republicans, but Evangelical Christian Clubs could not 
have denied membership to atheists.94 

"" 561 U.S. 661 (2010), remanded to Christian Legal Soc'y Chapter ofUniv of Cal. v. Wu, 626 F.3d 
483, 485, 488 (9th CiT. 2010) (rejecting the remaining claims of organizational leaders that university 
officials violated their rights to religious freedom on the basis that they failed to preserve their argument 
that officials selectively applied the disputed policy). 

"" Id. at 698 
'J() Christian Legal Soc 'y, 561 U.S. at 667--69 . 
., Id. 

n Id. at 731 (Alito, 1., dissenting) . For commentary on Christian Legal Society, see Charles J Russo, 
Mergens v. Westside Community Schools at Twenty-Five and Christian Legal Society v. Martinez: From 
Live and Let Live to My Way or the Highway, 2015 BYU Eouc. & L. 1. 453 (2015); Charles J. Russo & 
William E. Thro, Another Nail in the Coffin of Religious Freedom? Christian Legal Society v. Martinez, 
12 Eouc. L. 1. 20 (2011); William E. Thro & Charles J. Russo, A Serious Setback for Freedom: The 
Implications of Christian Legal Society v. Martinez, 261 Eouc. L. REP. 473 (2010). 

9J See Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 804-D5 (9th CiT. 2011) (upholding a 
policy allowing secular groups to exclude students who disagreed with their objectives, but expressly 
prohibiting religious groups from doing the same on the basis that this constituted discrimination). 

94 In describing one state university 's policy, the Ninth Circuit observed: 
Indeed, San Diego State stipulates that some officially recognized student groups at 
the university restrict membership to those who believe in the group's purpose, or 
"agree with the particular ideology, belief, or philosophy the group seeks to 
promote." For example, the Immigrant Rights Coalition requires members to "hold 
the same values regarding immigrant rights as the organization." The San Diego 
Socialists at San Diego State require students to be in "agreement with our purpose." 
The Hispanic Business Student Association opens membership to those "who 
support the goals and objectives" of the organization. Plaintiffs argue that San Diego 

Published by eCommons, 2018



160 UNIVERSITY OF DAYTON LA W REVIEW [Vol. 44:2 

C. Individual Equality 

The Equal Protection Clause,95 "is essentially a direction that all 
persons similarly situated ... be treated alike[,]"96 and that the Constitution 
protects ''persons, not groupS.'~7 Indeed, the "rights created by the first 
section of the Fourteenth Amendment are, by its terms, guaranteed to the 
individual. The rights established are personal rights.',98 If a statute or 
regulation treats everyone equally, there is no equal protection violation.99 

Yet, the Equal Protection Clause does not prohibit all governmental 
classifications. 100 "Most laws classifY, and many affect certain groups 
unevenly, even though the law itself treats them no differently from all other 
members of the class described by the law. When the basic classification is 
rationally based, uneven effects upon particular groups within a class are 
ordinarily of no constitutional concern.,,101 "The general rule is that 
legislation is presumed to be valid and will be sustained if the classification 
drawn by the statute is rationally related to a legitimate state interest.,,102 

However, this general rule gives way when the Government treats 
people differently because of race. 103 Quite simply, race is constitutionally 
radioactive. "One of the principal reasons race is treated as a forbidden 
classification is that it demeans the dignity and worth of a person to be judged 
by ancestry instead of by his or her own merit and essential qualities.',l04 
Indeed, because racial distinctions "are by their very nature odious to a free 
people whose institutions are founded upon the doctrine of equality"105 and 
are "contrary to our traditions and hence constitutionally suspect[,]"l06 
"[r]acial and ethnic distinctions of any sort are inherently suspect and thus 
call for the most exacting judicial examination."107 Consequently, the 

State is discriminating against their viewpoint by allowing these secular groups to 
discriminate on the basis of belief, while prohibiting Plaintiffs from doing so on the 
basis of their religious beliefs. 

Id. at 80Q.-{)1. 
95 U.S. CONST. amend. XIV, § I. 
96 City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). 
97 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995). See City of Richmond v. JA. Croson 

Co., 488 U.S. 469, 494 (1989); Wygant v.1ackson Bd. ofEduc., 476 U.S. 267, 279-80 (1986) (powell, J.) 
98 Shelley v. Kraemer, 334 U.S. 1, 22 (1948). 
99 Romer v. Evans, 517 U.S. 620, 623 (1996). 

100 Mass. Bd. of Ret. v. Murgia, 427 U.S. 307,314 (1976). 
101 Pers. Adm'r of Mass. v. Feeney, 442 U.S. 256, 271-72 (1979). 
102 City of Cleburne, Tex. V. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citing Schweiker v. 

Wilson, 450 U.S. 221, 230 (1981 ». 
IOJ Id. at 440. See also Graham v. Richardson, 403 U.S. 365, 371-72 (1971); Kramer v. Union Free 

Sch. Dist. No. 15,395 U.S. 621, 626--27 (1969). 
104 Rice v. Cayetano, 528 U.S. 495, 517 (2000). 
105 Shaw v. Reno, 509 U.S. 630, 643 (1993) (quoting Hirabayashi v. United States, 320 U.S. 81, 100 

(1943». 
106 Bolling v. Sharpe, 347 U.S. 497, 499 (1954). 
107 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 291 (1978) (Powell, 1.). See also Adarand 

Constructors, Inc. v. Pena, 505 U.S. 200, 227 (1995) ("Accordingly, we hold today that all racial 
classifications, imposed by whatever federal, state, or local governmental actor, must be analyzed by a 
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Constitution imposes special rules for any racial classification. lOS 

First, instead of presuming that governmental action is 
constitutional109 and requiring the challenger to demonstrate otherwise,11 0 

"the government has the burden of proving that racial classifications 'are 
narrowly tailored measures that further compelling governmental 
interests. ",111 In the context of racial preferences in higher education, "[ s ]trict 
scrutiny requires the university to demonstrate with clarity that its 'purpose 
or interest is both constitutionally permissible and substantial, and that its use 
of the classification is necessary ... to the accomplishment of its purpose. ",112 
"It remains at all times the University's obligation to demonstrate, and the 
Judiciary's obligation to determine, that admissions processes 'ensure that 
each applicant is evaluated as an individual and not in a way that makes an 
applicant's race or ethnicity the defining feature of his or her application. ",113 
Furthermore, "the mere recitation of a 'benign' or legitimate purpose for a 
racial classification is entitled to little or no weight.' Strict scrutiny does not 
permit a court to accept a school's assertion that its admissions process uses 
race in a permissible way without a court giving close analysis to the evidence 
of how the process works in practice.,,114 

Second, the Government's use of race is limited to extraordinary 
circumstances-remedying the present day effects of identified past 
intentional discrimination by a particular governmental unit or obtaining the 
educational benefits of a diverse student body in higher education.1I5 Just as 
significantly, the Court has rejected, as a matter of constitutional law, a 
number of other justifications offered by state and local governments for race­
conscious measures: remedying societal discrimination; maintaining racial 

reviewing court under strict scrutiny."); Loving v. Virginia, 388 U.S. 1, 11 (1967) ("the Equal Protection 
Clause demands that racial classifications . . . be subjected to the 'most rigid scrutiny[.]"'). 

10K Recognizing that "racial characteristics so seldom provide a relevant basis for disparate treatment, '" 
Richmond v. J.A. Croson Co., 488 U.S. 469, 505 (1989). Racial classifications "are constitutional only if 
they are narrowly tailored to further compelling governmental interests." GrultCf v. Bollinger. 539 U ... 
306,326 (2003) (citations omitted). See aLfo Croson. 488 U.S. at 493 (O'Connor, J.). uAbs 'nl s,"-arching 
judicial inquiry inlo Ule juslifiClllion fur such rnce-ba~ mcasllfCS, we have no wa to del,mline whal 
' classificallons arc "bemgn" or " remedial" and what classificalions lire ill fact motivated b illegitimate 
notions ofmciol inferiorit or sinlple racial politics." Id 

Moreover, the desire of the government tl) help rnciaJ minorities docs not change the anlllysis See Mi 
Univ. for WOITK,'11 v. IIogan. 458 U .. 718, 724 n.9 (1982) ("IT)he analysis iUld level ofscrulillY appIioo to 
dcu:rmine the validity l1fla rdCial j classification do not vary simpl h'-"CIlUSC the objective appear.; acceptnblel . ) 
While the validity and impor1llncc of the objective may al11:ct the outcome of the analysis, the analysis ilSCl f docs 
nO( change."). Indeed, the Coon hll'l " insisted on strict scrutiny 10 every conl.CXl even For so-cal led ' benign ' racial 
classifications, such as rnce-ronscious university admissions policlcs, ... racc-hased preferences in govcfTU111.:nl 
OOlltmclS., .. • and rucc-bascd dislricting intended to improve minority n:prcscnlnt.ionlr Johnson v. Califumia. 
543 U.S. 499, 505 (2005) (internal citations omitted). 

'09 Lyng v. Int'l Union, 485 U.S. 360, 370 (1988). 
110 F.C.C. v. Beach Commc'ns, Inc., 508 U.S. 307,314- 15 (1993) (quoting Lehnhausen v. Lake Shore 

Auto Paris Co., 410 U.S. 356, 364 (1973)). 
III Johnson, 543 U.S. at 505 (quoting Adarand Constructors, 515 U.S. at 227) 
112 Fisher 1, 570 U.S. at 309 (quoting Bakke, 438 U.S. at 305 (opinion of Powell, J.»). 
II] Id. at311-12 (quoling Grutter, 539 U.S. at 337). 
114 Id. at 313 (quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 500 (\989)). 
115 See, e.g., Grutter, 539 U S. at 328-30; Richmond, 488 U.S. at 50~5. 
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balance; and providing faculty role models for students. I 16 The Court also 
disapproved the rationale of increasing the number of physicians practicing 
in under-served areas where the institution did not prove that race-conscious 
admissions would "promote better health-care delivery to deprived 
citizens."I'? 

Third, consideration of race must be a last resort. I 18 In the context of 
higher education, the university must prove there are "no workable race­
neutral alternatives [that] would produce the educational benefits of 
diversity.""9 If there is a workable race neutral alternative, "then the 
university may not consider race."120 

For institutions of higher education, achieving racial and ethnic 
diversity is sacrosanct. Yet, the emphasis on diversity focuses almost 
exclusively on what Cashin calls "optical diversity."121 As long as the class 
picture contains a significant number of people of color, the university can 
trumpet the triumph of its diversity policy.122 It does not matter that these 
students of color come from upper class families or attended elite private 
schools. 123 It does not matter that their parents are highly educated recent 
immigrants from Africa, the Caribbean, or South America. 124 The only thing 
that matters is that their skin tone creates an image of a diverse clasS. 125 

Conversely, a student who grew up in poverty, the student who attended the 
failing public school, or the child of the high school dropout who never knew 
her father, may not change the optics. '26 

116 See Gruller. 539 U.S. at 323-24; Wygant v. Jackson Bd. Of Educ., 476 U.S. 267,274--76 (1986) 
(plurality opinion); Bakke, 438 U.S. at 307- 10. 

117 Bakke, 438 U.S. at 310-11 (opinion of Powell, 1.). See also Gruller, 539 U.S. at 324. 
118 Courts must inquire " into whether a university could achieve sufficient diversity without using 

racial classifications." Fisher I, 570 U.S. at 312. As Heriot explained: 
The bottom line, however, is that if capturing the educational benefits of diversity 
is the goal, the academic judgments that must be made in fashioning an actual policy 
are numerous and never-ending. Those judgments cannot be simple-minded 
sentimental ones and they definitely cannot be political in nature. Reason and 
principle must prevail. 

If Fisher does nothing else, it should force colleges and universities to confront the 
research on mismatch in a detached and scientific manner. That means using 
ideologically diverse teams of qualified, independent investigators--persons whose 
job and prestige are not dependent on maintaining the status quo. It means 
adequately funding and supporting the investigation with access to data. It means 
following standard scientific procedures by making the data available to qualified 
researchers who wish to critique the work. 

Gail Heriot, Fisher v. University of Texas: The Court (Belatedly) Attempts To Invoke Reason and 
Principle, 2012- 13 CATOSUP. CT. REv 63, 90 (2013) (footnotes omitted). 

119 Fisher!, 570 U.S at 312. 
120 Id. 
121 Sheryll Cashin, Place Not Race: A New Vision of Opportunity in America 41-62 (2014). 
122 Id. 
123 Id. 
12. Id. 
125 Id. 
126 Id. 
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Higher education's focus on "optical diversity" has significant 
implications for the constitutional value of individual equality. First, at best 
it is debatable whether the benefits of racial preferences outweigh the costs. 127 
Derek Bok and William Bowen argued racial preferences have substantial 
benefits to universities and few downsides,128 but Russell K. Nieli presents a 
very different view. '29 Drawing upon substantial social science data, Nieli 
shows: (1) deep resentment of preferences among Whites and Asians; 130 (2) 
lower academic performance among minorities who are admitted under racial 
preferences; 131 (3) little impact on future earnings of minorities who benefit 
from preferences; 132 (4) increased self-segregation by race on campuses; 133 
(5) no real economic benefits to Whites and Asians that attend racially diverse 
institutions; 134 and (6) in the context of law schools, higher drop out and bar 
failure rates.135 

Second, racial preferences in admissions do not necessarily help those 
who are disadvantaged in contemporary society.136 "Race-based affirmative 
action buys some diversity for a relative few, but not serious inclusion[.],,137 
However, race does not, by definition, capture those who suffer the structural 
disadvantages of segregated schools and neighborhoods. '38 Fifty years ago, 
"race and gender were appropriate markers for the type of exclusion practiced 
by most predominately white universities. Today, place is a more appropriate 
indicator of who gets excluded from consideration by admissions officers at 
selective institutions."139 

Ill. THE COURT'S EMBRACE OF CONSTITUTIONALISM 

In the face of the challenges posed by identity politics in society at 
large, the Court has embraced constitutionalism in the spheres of Free Speech, 
Religious Liberty, and Individual Equality. This Part details the cases in all 
three spheres. 

127 See Schuette v. Coal. to Def. Affinnative Action, 572 U.S. 291, 315-16 (2014) (Robens, c.J., 
concurring). 

". See generally Derek Bok & William Bowen, The Shape of the River (1998). 
129 See generally Russell K. Nie1i, Wounds That Will Not Heal: Affinnative Action and Our 

Continuing Racial Divide (2012). 
1]0 /d. at 172-79. 
1]1 /d. at 163-72 
IJ2 Id. at 143-48 
m Id. at 186-87. 
134 Id. at 215--22. 
Il5 /d. at 222-32. 
136 See generally ASIlIN. S/Jpra note 121. Cashin argues preferences should emphasize: 

Id. at xv. 

IF/lace, rather than race, as the focus of affinnative action for the pragmatic reason 
1l1at it will foster more social cohesion and a better politics[.] Those who suffer the 
deprivations of high-poverty neighborhoods and schools are deserving of special 
consideration. Those blessed to come of age in poverty-free havens are not. 

IJ7 Id. at xx. 
138 Id. at xvi. 
139 Id. 
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A. Free Speech 

In the sphere of Free Speech, the Court's embrace of 
constitutionalism has four aspects. First, the government may not punish 
offensive speech.140 Second, the government may not compel speech.141 
Third, the government may force individuals to subsidize the speech of 
others. 142 Fourth, the government may not force the surrender of 
constitutional rights as a condition of receiving a public benefit. 143 

1. The Government May Not Punish Offensive Speech 

While large segments of the university community wish to punish 
offensive speech, two recent Supreme Court decisions reaffinn that "the 
public expression of ideas may not be prohibited merely because the ideas are 
themselves offensive to some of their hearers.,,144 

First, in Snyder v. Phelps,145 the Court, by a vote of eight to one,146 
held a State could not impose civil liability for intentional infliction of 
emotional distress resulting from provocative and inflammatory comments 
made at a military funeral. 147 Despite the incendiary nature of the comments 
and the sensitive context, the Court found the speech addressed "the political 
and moral conduct of the United States and its citizens, the fate of our Nation, 
homosexuality in the military, and scandals involving the Catholic 
clergy[,]"148 and thus, touched on a matter of public concern. 149 Because the 
speech was on a matter of public concern, it receives "special protection" and 
"cannot be restricted simply because it is upsetting or arouses contempt.,,150 

Second, in Matal v. Tam,151 the Court unanimously found Congress 
violated the Constitution when it enacted a statute prohibiting the registration 
of trademarks that may disparage or bring into contempt or disrepute any 
persons, living or dead.152 Such a restriction "offends a bedrock First 
Amendment principle: Speech may not be banned on the ground that it 
expresses ideas that offend.,,153 Consequently, the government must allow a 

140 See irifra Part lll-A-1. 
141 See infra Part lll-A-2. 
142 See infra Part 1Il-A-3. 
14) See infra Part lll-A-4. 
I" Malal v. Tam, 137 S. lI744. 1763 (20 I 7)(quoting Street v. New York, 394 U.S. 576, 592 (\969». 

See also Texas v. Johnson. 491 U . . 397. 414 (1989) ("If there is a bedrock principle underlying the First 
AmenlimenJ, it is that the government rna not prohibit the expression of an idea simply because society 
finds the idea itself olTcnsive or disagreeable."). 

145 562 U.S. 443 (20 II). 
146 See id. at 463-75 (Alito, J., dissenting). 
147 Id. at 460-61. 
148 Id. at 454. 
149 Jd. at 454-57. 
ISO Jd. at 458. 
151 137 S. Ct. 1744 (2017). 
152 Jd. at 1764-65. See also 15 U.S.c. § 1052(a)(2012). 
15) Malal, 137 S. Ct. at 1751. 
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musical group to trademark "Slants" even though that term is a racial slur of 
Asians. 154 

In sum, there are "few categories of speech that the government can 
regulate or punish" and "[a]side from these and a few other narrow 
exceptions, it is a fundamental principle of the First Amendment that the 
government may not punish or suppress speech based on disapproval of the 
ideas or perspectives the speech conveys."155 

2. The Government May Not Compel Speech 

In Nat'l Inst. of Family & Life Advocates v. Becerra, 156 the Court held 
California's legislature violated the Constitution by requiring professionals 
"to inform women how they can obtain state-subsidized abortions[.]"157 The 
constitutional challenge involved a group of professionals who were opposed 
to abortion and who actively tried to persuade women form pursuing 
abortion. 158 By compelling the professionals to speak a particular message, 
the government was "alter[ing] the content" of the professionals speech.159 
Most significantly, the Court rejected the notion, embraced by some of the 
courts of appeals,16O that strict scrutiny does not apply to content based 
regulation of "professional speech.,,161 This aspect of the holding broadens 
the freedom of speech for professionals and aspiring professionals speaking 
in their professional context. 162 

3. The Government May Not Force Individuals to Subsidize Speech 

While public universities force students to subsidize the expressive 
activities of student organizations, the Constitution protects the right "to 
refrain from speaking at all" 163 and the "right to [ eschew] association for 

154 See generally id. 
155 Id. at 1765 (Kennedy, J., concurring). 
156 138 S. Ct. 2361 (2018) 
157 ld.at2371. 
150 ld. at 2370. 
159 Id. at 2371. 
160 See, e.g. , King v. Governor ofNJ., 767 F.3d 216, 232 (3d Cir. 2014); Pickup v. Brown, 740 F.3d 

1208, 1227- 1229 (9th Cir. 2014); Moore-King v. Cty. of Chesterfield, 708 F.3d 560, 568-570 (4111 Cir. 
2013). As Ille Supreme Court explained: 

These courts define "professionals" as individuals who provide personalized 
services to clients and who are subject to "a generally applicable licensing and 
regUlatory regime." "Professional speech" is then defined as any speech by these 
individuals Illat is based on "[their] expert knowledge and judgment," or Illat is 
"within Ille confines of [Ille] professional relationship." So defined, these courts 
except [sic) professional speech from the rule Illat content-based regulations of 
speech are subject to strict scrutiny. 

Becerra, 138 S. Ct. at 2371 (citations omitted). 
161 Becerra, 138 S. Ct. at 2371- 75. 
162 Casey Mattox, Three New Supreme Court Decisions Protecl Speech on Campus, NAT'L REv. (Aug. 

J 4, 2018), https:llwww.nationalreview.com/20 18I08/supreme-court-decisions-clarify-campus-free-spe 
ech-protectionslamp. 

16, Wooleyv. Maynard, 430 U.S. 705, 714 (J977). 
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expressive purposes."l64 "Compelling individuals to mouth support for views 
they find objectionable violates that cardinal constitutional command, and in 
most contexts, any such effort would be universally condemned."165 Yet, the 
Court historically has approved public employee's forced subsidy of labor 
unionsl66 and public university student's forced subsidy of private student 
organizations.167 

In Janus v. Am. Fed'n of State, Cty., & Mun. Employees, Council 
3 J, 168 the Court ended "the oddity of privileging compelled union support 
over compelled party support and [brought] a measure of greater coherence 
to our First Amendment law.,,169 "Forcing free and independent individuals 
to endorse ideas they find objectionable is always demeaning[,]" and 
"[ c ]ompelling a person to subsidize the speech of other private speakers raises 
similar First Amendment concerns.,,170 Therefore, any forced subsidy 
"violates the First Amendment and cannot continue" unless the individuals 
"affrrmatively consents to pay.,,171 

4. The Government May Not Require the Surrender of Constitutional Rights 
as a Condition of Receiving a Public Benefit 

In Agency for International Development v. Alliance for Open Society 
International, Inc., the Court revived and redefined the unconstitutional 
conditions doctrine.172 Because the "government 'may not deny a benefit to 
a person on a basis that infringes his constitutionally protected ... freedom of 
speech even if he has no entitlement to that benefit[,]",173 there are 
circumstances where "a funding condition can result in an unconstitutional 
burden on First Amendment rights."174 In detennining whether a funding 
condition is unconstitutional, "the relevant distinction that has emerged from 
our cases is between conditions that define the limits of the government 
spending program-those that specifY the activities Congress wants to 

164 Roberts v. United States Jaycees, 468 U.S. 609, 623 (1984) ("Freedom of association ... plainly 
presupposes a freedom not to associate"). 

165 Janus v. Am. Fed'n of State, CIy., & Mun. Emps., Council 31 , 138 S. Ct. 2448, 2463 (2018). 
166 Abood v. Detroit Bd. of Educ., 431 U.S. 209, 235-36 (1977). 
161 Bd. of Regents v. Southworth, 529 U.S. 217,221 (2000). 
163 138 S. Ct. 2448 (2018). 
169 Id. at 2484. 
110 ld.at 2464 (emphasis added). 
111 Id. at 2486. 
112 See generally Agency for Int'I Dev. v. All. for Open Soc'y In1'l, Inc., 570 U.S. 205 (2013). For a 

commentary on this case, see Annie G. McBride, Note, Agency for International Development v. Alliance 
for Open Society International, Inc.: Balancing Congress's Spending Power Against First Amendment 
Liberties, 59 LoY. L. REv. 1049 (2013). 

I1J Agencyfor Int'l Dev., 570 U.S. at 214 (quoting Rumsfeld v. Forum for Acad. Inst. Rights, Inc., 547 
U.S. 47, 59 (2006». 

114 Id. 
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subsidize-and conditions that seek to leverage funding to regulate speech 
outside the contours of the program itself.,,175 

Although Alliance for Open Society concerned the Freedom of 
Speech, its holding is not limited to ree pee h claims. 176 Lndeed, a few days 
after the decision in Alliance for Open So iety. the ourt recognized' an 
overarching principle, known as the unconstitutional conditions doctrine, that 
vindicates the Constitution's enumerated rights by preventing the government 
from coercing people into giving them Up.,,177 Thus, the principles of Alliance 
for Open Society apply to all of the enumerated rights articulated in otherl78 

constitutional provisions.179 

B. Religious Liberty 

In the sphere of Religious Liberty, the Court's embrace of 
constitutionalism has three aspects. First, the government must be neutral 
toward people of faith.180 Second, when the government confers a public 
benefit, the government may not exclude religious organizations or 
individuals. 181 Third, the government may not interfere with a religious 
organization's institutional autonomy. I 82 

I. The Government Must Be Neutral Toward People of Faith 

In Masterpiece Cakeshop, Ltd v. Colorado Civil Rights Comm'n,183 
the Court had to reconcile "the authority of a State and its governmental 
entities to protect the rights and dignity of gay persons who are, or wish to be, 
married but who face discrimination when they seek goods or services" and 
"the right of all persons to exercise fundamental freedoms under the First 
Amendment[.]"184 Specifically, when a decorative cake artist has religious 
objections to same-sex marriage, may the government, through the enactment 
of a non-discrimination statute, force the artist to create a cake celebrating a 
same-sex wedding? Although the Supreme Court of the United Kingdom 
found in favor of religious liberty in a similar case,185 the Court ultimately 
avoided the issue by focusing on "elements of a clear and impermissible 

175 Id. at 214-15. As the Court acknowledged, "[t)he line is hardly clear, in part because the definition 
ofa particular program can always be manipulated to subsume the challenged condition." Id. at 215. 

176 See generall y id. 
177 Koontz v. St. Johns River Water Mgm!. Dis!., 570 U.S. 595, 604 (2013). 
178 Indeed, Koontz did not involve the First Amendment, but rather centered on the Fifth Amendment 

Takings Clause. See generally id. 
' 79 Presumably, this includes Second Amendment rights related to the individual ownership of 

firearms. See generally McDonald v. City of Chi., 561 US. 742 (2010). 
II!O See irifra Part JIl-8-1. 
18' See irifra Part 1ll-8-2. 
,., See infra Part 111-8-3. 
101 138 S. Ct. 1719 (2018). 
,84 ld. at 1723. 
'85 See Lee v. Ashers 8akery [2018) UKSC 49 (reference by the Att' y Gen. ofN. lr) . 
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hostility toward the sincere religious beliefs motivating [the] objection."186 
Quite simply, "the government, ifit is to respect the Constitution's guarantee 
of free exercise, cannot impose regulations that are hostile to the religious 
beliefs of affected citizens and cannot act in a manner that passes judgment 
upon or presupposes the illegitimacy of religious beliefs and practices.,,187 As 
Justice Gorsuch noted in his concurrence, "we know this with certainty: when 
the government fails to act neutrally toward the free exercise of religion, it 
tends to run into trouble.,,188 Masterpiece ensures that the government treats 
people of faith no worse-and no better-than those who reject religious 
belief.189 

2. When the Government Creates a Public Benefit, Religious Organizations 
and Individuals Cannot be Excluded 

In Trinity Lutheran Church v. Comer,190 the Court announced a new 
constitutional rule: except where such an action would violate the 
Establishment Clause, the Free Exercise Clause prohibits constitutional actors 
from conferring or denying a benefit solely because of an individual's or 
entity's religious exercise. 191 While four justices joined a footnote suggesting 
the result was limited to context of the program at issue,l92 the language of 
the Opinion of the Court establishes broad general principles,193 which "do 
not permit discrimination against religious exercise-whether on the 
playground or anywhere e1se.,,194 

3. The Government May Not Interfere with a Religious Organization's 
Institutional Autonomy 

In Hosanna- Tabor Evangelical Lutheran Church & School v. EEOC, 
the Court recognized that the First Amendment "gives special solicitude to 
the rights of religious organizations."195 Further, the Court stated that they 
could not "accept the remarkable view that the Religion Clauses have nothing 

186 Masterpiece, 138 S. Ct. at 1721. 
'87 Id. at 1731. 
'88 Id. at 1734 (Gorsuch, 1., concurring). 
I .. See id. 
190 137 S. Ct. 2012 (2017). For commentary on the education law implications of the case, see 

generally Charles 1. Russo & William E. Thro, Cracks in the Wall: Trinity Lutheran and the Potential 
Trails/ormation a/ReligIous Freedom In tlle Umled Siales, 27 EI)Uc. & L. J. 174 (20 18); William E. Thro 
& harles J. Rus.~o, E, panding the RighlS of tudent Religious Groups onoll.:ge and Univcr.;ity 
Campus : 'n lc Implicatiuns ofTrinilY LuUleran Church v. Comer, 7 LAws II (2018); William E. Thro & 
Charles J. Russo, OdlOIlS t() tlte Const/tution: 77Je Educalionallmplications a/Trinity LUlheran Church v. 
Comer, 346 Eouc. L. RFPORTFR I (2017); Chari J. Russo & Wilham E. Thro, Bles.~ed Trl/1/ty: nil! 
Impilca/lOns a/Trimly ultheran v. Comer/or Religioll.\' i" hen)!, 44 REiJGlO & EDU . 247 (2017) . 

101 Trlllll)' LutheraJl , 137 S. CL at 2024-25. 
'.2 Id. at 2024 n.3 (RobcrlS. CJ.), Th.: footnote states, "[t]his case involves express discrimination 

based on religious identity with respect to playground resurfacing. We do not address religious uses of 
funding or other form 0 discrimination. n Id. 

19) Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 25 (2004) (Rehnquist, C.l. , concurring). 
'94 Trinity Lutheran, 137 S. Ct. at 2026 (Gorsuch, J., concurring). 
195 Hosanna-Tabor EvangelicaJ Lutheran Church and Sch. v. EEOC, 565 U.S. 171, 189 (2012). 
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to say about a religious organization's freedom to select its own [leaders],"l96 
"By imposing an unwanted minister, the state infringes the Free Exercise 
Clause, which protects a religious group's right to shape its own faith and 
mission through its appointments."197 "According to the state the power to 
determine which individuals will minister to the faithful also violates the 
Establishment Clause, which prohibits government involvement in such 
ecclesiastical decisions.,,198 

Hosanna-Tabor establishes that religious groups have a right of 
absolute discretion to determine who their leaders will be. 199 Logically, if an 
organization can restrict its leadership to those who adhere to the faith and 
basic principles, then the organization ought to be able to impose a similar 
requirement on membership. Consequently, the necessary inference of 
Hosanna-Tabor is that religious organizations, through the Religion 
Clauses,2°o have greater associational freedoms than their secular 
counterparts.201 

C. Individual Equality 

In the sphere of Individual Equality, the Court's initial decision in 
Fisher v. University of Texas (Fisher 1)202 represents an embrace of 
constitutionalism in three ways.203 First, the Court reaffirmed "the decision 
to pursue 'the educational benefits that flow from student body diversity' ... 
is, in substantial measure, an academic judgment to which some, but not 
complete, judicial deference is proper[,]"204 but also stressed: a "university is 
not permitted to define diversity as some specified percentage of a particular 
group merely because of its race or ethnic origin. That would amount to 
outright racial balancing, which is patently unconstitutional."205 Second, even 
when an institution utilizes this broad definition of diversity, it still "must 

1% Id. 
197 Id. at 188. 
I?II [d. at 188-89. 
''''' See id. 
2t)1I "Responding somewltal incredulously 10 the government's theory that whatever rights the church 

might have derive only from freedom of~ ociation.lJu tice Scalia] said that ' there, black on white in the 
text of the Constitution an: special protections IClr religion. ~ Douglas Laycock, The Federalist Society 
National Lawyers Corrvention- 2011: Hosanna-Tabor and the Ministerial Exception, 35 HARV. J.L. & PUB. 

POL'y 839. 855 (2012). 
lU I Because the government rna fu or religIOn and religious entities over non-religion and non­

religiou entities. u h a result \\ould not violate U,e Establishment Clause. !)j,I'. t'.g. , Cutter v. Wilkinson, 
544 U .. 709. 71 24 (2005): lex. Monthly. Inc. v Bullocl, 489 U.. I. 18 n.8 (1989); Corp. of the 
Presiding Bishop of the Church of Jesus ChrISt of Lauer-Day. aints v. Amos. 483 U.S. 327, 335 (1987). 

202 570 U.S. 297 (2013). 
203 To be sure, the Court' s most recent decision in Fisher [[ suggests "merely invoking 'the educational 

benefits of diversity' is sufficient and that it need not identii)' any metric that would allow a court to 
determine whether its plan is needed to serve, or is actually serving, those interests." Fisher v. Univ. of 
Tex. (Fisher /1) , 136 S. CI. 2198, 2215 (2016) (Alito, J., dissenting) (However, this greater deference in 
Fisher If does not undermine the core holding of Fisher I). 

204 Fisher I, 570 U.S. at 310. 
105 Id. at 311 (internal citations omitted). 
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prove that the means chosen by the University to attain diversity are narrowly 
tailored to that goal. On this point, the University receives no deference.,,206 
"[I]t remains at all times the University's obligation to demonstrate, and the 
Judiciary's obligation to determine, that admissions processes 'ensure that 
each applicant is evaluated as an individual and not in a way that makes an 
applicant's race or ethnicity the defining feature of his or her application.'''207 
Third, Courts must inquire "into whether a university could achieve sufficient 
diversity without using racial classifications.''208 Put another way, the 
university must prove there are "no workable race-neutral alternatives would 
produce the educational benefits of diversity.,,209 If there is a workable race 
neutral alternative, "then the university may not consider race.,,210 

IV. THE IMP ACT ON EDUCA nON LAW 

A. Free Speech 

The Court's embrace of Free Speech has four significant implications 
for higher education. First, university officials may not punish offensive 
speech.211 Second, faculty and administrators may not compel speech.212 
Third, university administrators may not force students to subsidize the 
speech of others.213 Fourth, as a condition of receiving a benefit, university 
officials may not require the surrender of constitutional rights.214 

1. University Officials May Not Punish Offensive Speech 

Although students are "[t]aught to believe they are at existential threat 
from circumambient bias" and thus demand that offensive speech be 
punished,215 the decisions in Snyder and Matal require public university 
officials to reject those demands.216 To do otherwise is to violate clearly 
established law and subject the individual to monetary damages. 217 

2. Faculty and Administrators May Not Compel Speech 

Although faculty and administrators may seek to compel an 
affirmation of certain views, Nat'l Inst. of Family & Life Advocates reaffirms 
the State "must not be allowed to force persons to express a message contrary 

206 Id. 
207 Id. at 311-12 (quoting Grutter v. Bollinger, 539 U.S. 306, 337 (2003». 
208 'd. at 312. 
m'd. 
210 !d. 
211 See i'!fra Part IV -A-I. 
212 See i'!fra Part IV -A-2. 
213 See infra Part IV-A-3. 
214 &e i'!fra Part IV-A-4. 
215 MAc DoNALD, supra note 20, at 3. 
216 Snyder v. Phelps, 562 U.S. 443 (2011). 
217 Harlow v. Fitzgerald, 457 U.S. 800,818 (1982). 
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to their deepest convictions. Freedom of Speech secures freedom of thought 
and belief.,,218 Similarly, to the extent that public university administrators 
seek to pun ish speech of aspiring professionals for failing to adhere to 
professional nonn ,Nat'/lnsf. of Family & Life Advocates ' rejection oflesser 
scrutiny for prote ionaJ speech" precludes such action.219 In sum, all 
members of the university community are free from compulsion. Just as 
speech from professionals will be the same as speech from ordinary citizens 
for constitutional purposes, speech from students who aspire to a particular 
profession must be treated the same as speech from ordinary students. 

3. University Administrators Likely May Not Force Students to Subsidize 
the Speech of Others 

Although Southworth remains binding precedent until overruled,220 
Janus appears to contradict Southworfh.221 If an employee cannot be forced 
to financially support the activities of labor unions with which he disagrees, 
then it is difficult to see how a student can be forced to financially support the 
activities of a student organization with which he disagrees. 

4. As a Condition of Receiving a Benefit, University Officials May Not 
Require the Surrender of Constitutional Rights 

As explained in Part Il-B-3, student religious groups often are 
required to admit non-believer a a condition of receiving recognition or 
funding. 222 ' orne univer ity official requirc ecular student groups to admit 
students who di agree with the group's objective '.22.1 

Yet, after Alliancefor Open Society. a condition requiring a tudent 
group to admit those who do not share its belief: i unconstitutional. 224 To 
explain, after Alliance for Open Society, the con tilutionality of a condition 
on receiving a subsidy turns on whether the condition defines the program or 
reaches outside of the program.225 As the Supreme Court observed, state 
university officials recognize and fund student organizations so that "students 
have the means to engage in dynamic discussions of philosophical, religious, 
scientific, social, and political subjects in their extracurricular campus life 
outside the lecture hall. ,,226 While state university administrators may be 
tempted to adopt a different and broader rationale for recognizing and funding 

218 Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361 , 2379 (2018) (Kennedy, J , 
concurring). 

m See generally Mattox, supra note 162. 
220 See Agostini v. Felton, 521 U.S. 203, 237- 38 (1997) (discussing the implications of stare decisis). 
'" See generally Mattox, supra note 162. 
221 See supra notes 73- 94 and accompanying text. 
223 Id. 
224 See Agency for Inti Dev., 570 U S. 205. 
225 fd. at 213-15. 
22(, Bd. of Regents of Univ. of Wis. Sys. v. Southworth, 529 U.S. 217, 233 (2000). 
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student organizations, public institutions "cannot recast a condition on 
funding as a mere definition of its program in every case, lest the First 
Amendment be reduced to a simple semantic exercise.,,227 

Assuming that the purpose of recognizing and funding student 
organizations on campuses is to foster dynamic discussions among students, 
then public university administrators may impose conditions that facilitate 
those purposes. For example, it likely is appropriate to require student 
organizations to follow university accounting procedures, have a faculty 
advisor, reserve meeting space in advance, and open some of its educational 
events to the entire campus.228 Similarly, state university officials likely can 
require that most of the members and all of the officers in a student group 
actually be enrolled.229 These conditions are fully consistent with the reasons 
why state universities recognize and fund student groupS.230 

Conversely, requiring a student organization to accept those who 
reject its core beliefs has nothing to do with the promotion of dynamic 
discussions. Indeed, "where such a policy might be relevant, it could as easily 
be completely counterproductive, indeed nonsensical-e.g., forcing a Jewish 
club to allow Muslim or Christian officers.,,231 It undermines, rather than 
promotes, dynamic discussions among students.232 Like the statute 
invalidated in Alliance for Open Society, a requirement to admit non-believers 
"is an ongoing condition on recipients' speech and activities, a ground for 
terminating [participation in the program] after selection is complete."233 The 
condition is nothing more than an attempt to compel an organization to 
conform to the state university's desires.234 The requirement goes beyond 
defming the limits of the program; it affects the organization's constitutional 
rights outside of the program.235 

m Legal Serv Corp. v. Velazquez, 531 U. 533, 547 (2001). 
l2JI Of course, ~ l s ltudC11ts and faculty arc free to associate to voice their disapproval of the [student 

organi7 .. allon 'sj mcssllge!.)" Rumsfcld v. Forum for Acad. Institulional Rights, Inc., 547 U.S. 47,69-70 
(2006). Ifone finds a particular viewpoint disagreeable, the solulion is to promote an alternative viewpoint, 
n0110 suppress the disagreeable viewpoint. 

119 Ofcoursc, a requirement that mns! ofthc members and all of the officers be students represents an 
interference with religious autonomy rights; _uch an interference is consistent with the purpose of 
recognizing student organilations--to promote dialoguc among students. 

no A requirement that a tudent organization choose its officers through democmlic elections likely 
would not be con5i lent with the purpo os ofrcoognizing student groups. Many religious organization -
notably the Roman Catholic Church and the Church of Jesus Chri 1 of l.aUer Day $aints-ehooSt: leaders 
through mechamsms other tJlan democralic elcction . If a slUdent religious organization's core Ix:liefs 
require election of leaders through a method other than democratic elections. I1ICn 111m belief must be 
respected. 

111 Brief for American Center for Law & JU~1.ice as AmiCI uriae . upporting Petitioners ar9, Agency 
for Int'I Dev. v. All. for Open Soc'y, Int'I. Inc .. 570 U., . 205 (2013) (No. 12-10). 

lJ2 Brief of I3cckcll Fund for Rcligious Liberty and Christian Legal oc'y upporting ~cspondents 81 
10- 11 , Agency for Int'l Dev. v AIL forOpcn oc'y, Int'I,lnc., 570 U.S. 205 (2013) (No. 12-10). 

2Jl Agency lor Int'I Dev. v. All. for Open oc'y, Int'l, Inc., 570 U.S. 205, 218 (2013). 
lJ.I ld 
ill Id. 

https://ecommons.udayton.edu/udlr/vol44/iss2/2



2019] Embracing Constitutionalism 173 

Additionally, requiring an organization to admit those who do not 
share its beliefs seems more intrusive than the statute at issue in Alliance for 
Open Society.236 The statute at issue in Alliance for Open Society simply 
required the organization to adopt the government's view on a particular 
issue; on all other issues, the organization could do as it pleased.237 In 
contrast, forcing an advocacy organization to accept those who disagree with 
its core tenets is to begin the process of changing the nature of the 
organization.238 If a Democrat organization is forced to accept Republicans, 
then the organization will be less Democrat and, in time, may not be Democrat 
at all. 

B. Religious Liberty 

The Court's embrace of constitutionalism has significant implications 
for Religious Liberty on campus. First, student religious organizations must 
be treated no better or no worse the than secular organizations.239 Second, 
people of faith have greater freedom to dissent from professional speech 
requirements.24o Third, while it remains binding precedent, recent decisions 
undermine Christian Legal Society.241 

I. Equal Treatment for Student Religious Organizations 

The constitutional rule of Trinity Lutheran--except where such an 
action would violate the Establishment Clause, the Free Exercise Clause 
prohibits constitutional actors from conferring or denying a benefit solely 
because of an individual's or entity's religious exercise-has significant 
implications for education.242 First, by expanding the scope of the federal 
Free Exercise Clause, Trinity Lutheran diminishes state sovereignty 
concerning the establishment of religion.243 The States have less "play in the 
joints" to adopt a more restrictive view of establishment.244 Second, Trinity 
Lutheran ensures equal treatment between private secular schools and private 
religious schools.245 A State does not have to provide any special benefits to 
private schools, but if the State chooses to do so, it must include private 

2)6 Jd. 
2)7 But see generally Greater Ball. tr. for Pregnancy Concerns, Inc. v. Mayor & City Council of BaIt. , 

721 F.3d 264 (4Lh Clr. 2013) (e ll bane) (suggesting that government may require a private, non-commercial 
organization, opposc-d LO abonion, 10 convey a government authored message that undermines the 
organization 's message). 

m See Cal . Democratic Party v. Jones, 530 U.S. 567, 577-78 (2000)(discussing the impact of allowing 
non-party members to participate in a political party's primary). 

m See infra Part IV-B-\' 
2'" See infra Part IV-B-2. 
W See infra Part IV-B-3 . 
24 2 See Trinity Lutheran, 137 S. CL 2012. 
24) William E. Thro & Charles 1. Russo, Odious to the Constitution: The Educational Implications of 

Trinity Lutheran Church v. Comer, 346 EDUC. L. REP. I, 19-23 (2017) . 
244 Id. 
245 Jd. 
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religious schools.246 Third, Trinity Lutheran enhances the rights of student 
religious groups on public university campuses.247 If a public university gives 
broad funding for the activities of secular groups, it may not refuse to fund 
similar activities for religious groups simply because the money may be used 
for worship activities or proselytizing.248 Similarly, if pubic university 
officials allow student secular groups to exclude those who disagree with the 
groups' objectives, the administrators must allow religious groups to exclude 
those who disagree with the groups' faith tenets.249 

2. Religious Dissent from Professional Speech 

Although faculty sometimes require religious students to violate their 
beliefs as a condition of fulfilling certain academic requirements in 
professional programs, Nat'l Inst. of Family & Life Advocates seems to 
preclude such actions.25o As discussed above in Part IV A-2, the decision 
impacts all students, both secular and religious. However, because of the 
"special solicitude" accorded religious beliefs by the Religion Clauses, 
religious students arguably have greater right to resist a public university 
faculty member's command to conform. 

3. Undermining Christian Legal Society 

Of course, Christian Legal Society remains controlling constitutional 
precedent unless, or until, it is explicitly overruled.25I Even so, Hosanna­
Tabor, Alliance for Open Society International, and Trinity Lutheran 
collectively undermine the result in Christian Legal Society.252 

First, Hosanna-Tabor establishes the principle that religious groups 
have a right of religious autonomy-absolute discretion to select their 
leaders.253 While Hosanna-Tabor involved an incorporated church, rather 
than an unincorporated student religious group, there is no reason to think that 
the rights of church members or student group members depend upon the 

246 Trinity Lutheran, 137 S. Ct. 2024-25. 
247 Thro & Russo, supra note 243, at 18, 25-32. 
2 .. This analysis is limited to discrimination based upon belief and does not apply to discrimination 

based on race or sex. If a public institution required all student organizations to refrain from race or sex 
discrimination, then, under the reasoning of Christian Legal SOCiety, the institution would not violate the 
Fcdcrnl Conslitution. See generally Chnstian legal '(>C'y v. Martinc7, 561 U.S. 661 (20 I 0). 

149 As Roben, George observed. '"the righlto religious freedom by iLS vcry nature Includes the righllo 
leave a religious community whose convictions one no longer shares and the righl Lo join a diflcrenl 
communilY of faith, if thm is where one', conscience leads." Raben P. Georgc. "What IS Rellg,olls 
Freedom?," PuBLI DISCOURSE (July 24. 2013), http://www.thcpublicdiscourse.coml20 13/07/ 10622. 

, See Becerra, 138 S. Cl. 2361 
251 Agostini v. Felton, 521 U.S. 203, 237-38 (1997). For a commentary on this case, see Allan G. 

Osborne & Charles J. Russo, The GIIOIi/ IS lJead, Long L(lIf! (he Ghoul: Agostini v. Felton and the Delivery 
o/Tille I Services III NcmpublicSchools , 119 Enuc L. REP. 781 (1997) 

m See William E. Thro, The i..lmlls o/Chr/sflan Legal SOCiety. 2014 CARDOW L. REv. DE Novo 124 
(2014); William E. Thro, Undermining Christian Legal Society v. Martinez, 295 EDUC. L. REp. 867 (2013). 

m See Hosanna-Tabor, 565 U.S. 171. 
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organizational form.254 Logically, if organizations can restrict their leadership 
to those who adhere to their faiths, then they ought to be able to establish 
similar requirements for membership. This is the opposite result of Christian 
Legal Society.255 

Second, in Alliance for Open Society, the Supreme Court revived and 
redefined the unconstitutional condition doctrine permitting the government 
to impose conditions defining programs, but may not impose conditions 
reaching outside of the programs.256 Assuming that the reasoning of Alliance 
for Open Society extends to a public university official's decisions on funding 
student groups, then university officials cannot force faith-based groups to 
surrender their rights to religious autonomy as a condition of receiving 
governmental subsidies or benefits-such as university recognition or access 
to student activity funds and campus facilities.257 This outcome also stands 
in direct opposition to Christian Legal Society.258 

Third, because Trinity Lutheran prohibits governmental officials 
from focusing on the religious identity of student organizations,259 policies 
and/or practices treating them differently than their secular counterparts must 
cease. In deciding whether to fund refreshments or outreach activities, the 
religious nature of the organization is, or should be, rendered meaningless. 
Simply put, in the wake of Trinity Lutheran, in assessing the validity of 
membership policies, officials at public institutions cannot apply different 
standards to student religious groupS.2W 

2S4 Id. 

m Christian Legal Soc'y, 561 U.S. at 661. 
25(, See generally Agency for Int'l Dey., 570 U.S. 205. 
m Seeid. 
2lH See id. 
2'9 -I rinily Lutheran Church of olumbia, Inc. vomer, 137 S. CL 2012, 2024- 25 (2017). 
~.o Ilowevcr, if a religjOll~ group's belief system required it to engage in sex dlscrimmauon, state law 

might pr tl!Cl such pmclicc A stare court may interpret the State on~titution 's Frec Fxcrcisc Clause as 
allowing II group to cngage in ('dcial or ell: discrimination. Indeed, after the U.. upremc Coun 
diminished religious freedom ill Smith, several slate coun held Ihal the Stale ConsliLuliulIS provided 
greater proteclion for religiollS freedom. See Douglas La cock, 77li!%gy Scholar. '11IfJ$, n,e Pledge Of 
ALJeKiance. And Reltg/Ous LIberty: AVOiding 77u! Exfremes. 118 lIAR . L. REv 155, 211 - 12 (2004 
(dlScussingcascs). See also Emp'l Diy Y., mith 494 U.S. 872 (1990 . Similarly. Siale Rcllglou Freedom 
Resl()ralion Acts prohibit the Government rrom imposing a subst:mtial burden on Ihe frc' exercise of 
religion, unless thcre IS u compelling governmental interesl pursued Ihrough the least rcstnctiye means. 
See Christopher C Lund. ReligIOUS Frel!dom Afll!r (j,m::ales: if I.ook al Siafe RFRAs. 55 S D. I.. REV. 466. 
476 (2010): James W Wrighl Jr. , Note, MaJ.iIlK tale l?e/igious Vrel!dom Restoration ;/ml!lIdmems 
Ellect1Vf!. 61 ALA. L REV. 425.426 (2010). 
To date, more than twenly stalt:~ have adopled religIOUS freedom aclS. See. e.g., ARIZ. R · V. 'TAT. §§ 41-
1493-1493.02 (LcxisNexis 2018): ARK. CODE AN . § 16-113-404 (2018): CON . GEN .. TAT. M . § 52-
571b (WeSI2018); FJa. STAT. AN §~ 761.01 -.05 (LcxisNcxi 2018): 10AII0 COO(" ANN. §§ 73-401-404 
(2018): 775 ILL. COMPo TAT AN '. 35115 (Lexis exis 2( 18): I D. ODE ANN. §§ 34-13-9-1 el seq. 
(Lexi exi 20IS) ' Ky. REv. STA ANN. § 466.350 (texis cxis 20 IS): MO. ANN. SI AT. ~§ 1.302- 307 
(Wcst20IS): N.M. STAT. M . §*28-22-1- 28-22-5 (LcxisNcxis 2018): OKLA. STAT ANN. til 5 (, §§251-
2.'Ig (Wcst 20IS): 71 PA. STAT. AND CON . STAT. ANN. §§ 2401 - 2407 (W(''S( 2018);42 R.I . GF.N . ws §§ 
42-80. 1-1-4.1 (20IS): S.c. CODE ANN. §§ 1- 2-10--60 (Le isNexis 20IS); TE N. COOl! ANN § 4-1-407 
(LcxisNcxls20 18): Tr:.x.Clv.PR . &REM COOEAN §§IIO.OOI-012(Wcst2018), lJTAIl ODEll. 
§§ 63L---10--403 (l..cxisNexi 20\S); VA. CODE ANN. §§ 57-1-2.02 (20IS). 
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C. Individual Equality 

nle Court' embrace of constitutionalism has implication for 
individual equaUty in higher education. Fir t, there is a distinct po ibility 
that the Court will rever e itscl f and declare that obtaining Ole educational 
benefits of a diversity i not a compelling governmental interest. Second, 
even if the Court pre erve diversity as a comp lIing governmental interest, it 
may be more aggre sive in enforcing the narrowly tailored requirement. 

I . Diversity May Not Be a Compelling Governmental Interest 

The upreme ourt may well reverse itself on the i ue of whether 
obtaining educational benefits of diversity i a c mpelling governmental 
interest. Three current Justices hief Ju tice Robert Justice Thoma and 
Ju tice Alita-have expres ed, at lea t implicitly their di approval of 
diver ity as a compelling governmental interest.26 I AltJlough neither Justice 
Gorsuch nor Ju tice Kavanaugh addre sed the issue while serving on the 
Court of App al , the simi lariti s between their judicial philo opby and 
Justice Scalia sjudicial philosophy suggest botb ofiliem may reject diversity 
a a compelling governmental interest.262 If the tJlTee Ju tices opposed to 
diversity remain consistent and if Justices Gorsuch and Kavanaugh are 
opposed to diversity as a compelling interest, then th diversity rationale i 
doomed. 

2. Less Deference on the Narrowly Tailored Requirement 

Even if the Court preserves diversity as a compelling governmental 
intere t, the Court may well apply Ie s deference to higher education offi ial ' 
efforts to achieve diver ity. In other word the narrowly tailored inquiry may 
actually have Leeth. Although Justice Kennedy has accepted diversity as a 
compelling governmental interest he generally wa keptical of the mean to 
achieve the end.263 [ndeed, in Fisher I, Justice Kennedy- writing for ilie 
Court eferred to university judgment as to \ hether to pur ue di ersity 264 

but refused to find iliat university o'fficial were entitled to no deference as to 
the means of achieving that end .265 Although Ju tice Kennedy- again writing 
for the Court- was far more deferential to ilie administrators in Fisher 1l,266 

he emphasized the 'Univer ity' program is sui generis .,,267 In a future ca e 

261 See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 , 725- 33 (Roberts, 
C.J.). See also Grutter v. Bollinger, 539 U.S. 306, 346-48 (Scalia, J., dissenting); id. at 352- 54 (Thomas, 
J., dissellting) 

262 See Eric Ci tron. Potentwl nommee profile: eil Gorsuch, SCOTUSBLOG (Jan. 13, 2017, 12:53 
PM), hUp:l/www.scotusblog.comJ20 1710 l/polcnual-nominee-profile-neil-gorsuchl. 

26) See Gruller. 539 U.S. at 387 (Kennedy, J,. dissenting). 
264 Fisher 1,570 U.S. at 310. 
26S /d. at 3 II. 
266 See Peter N. Kirasnow, Race Discrimination Rationalized Again, 2015-16 CATO SUP. CT. REv. 59, 

63-78 (2016). 
267 Fisher 11, 136 S. Ct. at 2208. 
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involving a university program that is not inherently unique, the Court may 
well return to the non-deferential approach of Fisher 1.268 

V. CONCLUSION 

When Lincoln reinvented America,269 many doubted whether a 
Nation conceived and dedicated to Constitutionalism could "long endure.'>27O 
The same doubts confront us in the third millennium. Since "[w]e are 
cultivating students who lack all understanding of the principles of the 
American Founding[,],,271 there is little support for Free Speech, Religious 
Liberty, or Individual Equality on our campuses. "[F]ree speech is bred into 
the bones of a modem university,,,m but "[u]nless the campus zest for 
censorship is combated now, what we have always regarded as a precious 
inheritance could be eroded beyond recognition, and a soft totalitarianism 
could become the new American norm.,,273 

The judiciary is the least dangerous branch,274 but it serves a vital 
role--ensuring the popular passions of our time do not contradict the timeless 
principles of the Constitution.275 The Will of the People's Agents, as 
expressed in the statutes, regulations, and governmental actions, must 
conform to the Will of the People, as expressed in the words of the 
Constitution.276 In recent years, the Roberts Court has risen to the challenge 
and embraced constitutionalism in the context of Free Speech, Religious 
Liberty, and Individual Equality. By doing so, it has reminded academe that 
"forward thinking" is not an embrace of the whims of identity politics, but a 
reaffirmation of timeless universal principles.277 

26. See Fisher 1, 570 U.S. 297 
269 See generally James M. McPherson, Abraham Lincoln And The Second American Revolution 

(1990); Wills, supra note 2. 
270 Lincoln, supra note I. 
271 MAc DoNALD, supra note 20, at 17. 
212 Keith E. Whittington, Speak Freely: Why Universities Must Defend Free Speech 29 (2018). 
m MAC DoNALD, supra note 20, at 18. 
274 THE FEDERALIST No. 78 (Alexander Hamilton). 
m W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943) 
276 See generally supra note 274. 
217 As Justice Kennedy, joined by three other Justices observed: 

The California Legislature included in its official history the congratulatory 
statement that the Act was part of California'S legacy of "forward thinking." But it 
is not forward thinking to force individuals to "be an instrument for fostering public 
adherence to an ideological point of view [they] fin[d] unacceptable." It is forward 
thinking to begin by reading the First Amendment as ratified in 1791 ; to understand 
the history of authoritarian government as the Founders then knew it; to confirm that 
history since then shows how relentless authoritarian regimes are in their attempts 
to stifle free speech; and to carry those lessons onward as we seek to preserve and 
teach the necessity of freedom of speech for the generations to come. Governments 
must not be allowed to force persons to express a message contrary to their deepest 
convictions. Freedom of speech secures freedom of thought and belief. This law 
imperils those liberties. 

Nat'llnst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361 , 2379 (2018) (internal citations omitted). 
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